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RIGHTS-OF-WAY

The National Association of Regulatory Utility Commissioners (NARUC) has recognized that while
governmental entities have a legitimate and important role in managing their rights-of-way and public
lands. the rights-of-way practices of certain governmental entities have emerged as a barrier to the
deployment of advanced telecommunications and broadband networks. NARUC believes that it has a
key public policy role to support a pro-deployment, pro-consumer policy that ensures timely and cost-
based access to rights-of-way. This policy role was recognized through the passage of a resolution at the
NARUC Annual meetings held in Washington D.C. on February 13,2002. As a consequence of this
resolution, a rights-of-way study committee was created and charged with developing options for
reducing the extent to which rights-of-way access serves as a barrier to the deployment of advanced
telecommunications and broadband networks. The study committee consists of State Commission
representatives from the NARUC Telecommunications and Finance & Technology Committees. Other
participants from industry and groups representing state and local government were involved in the
process. The five subgroups, and their chairs and staff, are as follows:

Commissioners
Public Lands - Commissioner Paul Kjellander of 1daho
State Legislation - Commissioner Bob Nelson of Michigan
State and Local Policy Initiatives - Commissioner Angel Cartagena of Washington D.C.
Federal Legislative and Policy - Commissioner Terry Deason of Florida
Condemnation - Commissioner John Burke of Vermont

Staffers
Public Lands - Joe Cusick of Idaho
State Legislation - Ken Roth of Michigan
State and Local Policy Initiatives - Pam Melton of Washington D.C.
Federal Legislative and Policy - Jason Fudge & John Maimn of Florida
Condemnation - Peter Bluhm of Vermont
Art Work - Laura Gilleland-Beck of Florida
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CHAPTER ONE
STATE LEGISLATION

1. INTRODUCTION

In a resolution adopted on February 13,2002, NARUC created a Study Committee on Public
Rights-of-way to "develop recommendations for reducing the extent to which rights-of-way access
serves as a barrier to the deployment of advanced telecommunications and broadband networks.” The
Study Committee divided its work plan among five subgroups, one of which is the State Legislation
subgroup (excluding condemnation issues) chaired by Commissioner Robert B. Nelson of the Michigan
Public Service Commission. The remit of the State Legislation subgroup is to survey existing state
legislation, identify some of the best ideas in recent enactments, and develop “best practices” that could
serve as a recommended model for future legislation.

Section 253 of the federal Telecommunications Act of 1996, 47 U.S.C. § 253, has provided an
impetus for reforming right-of-way access on the state level. Consequently, this survey has focused on
states that have enacted right-of-way access legislation since the federal act. The survey includes
legislation enacted by the following states:

1. Arizona 11. Missouri

2. California 12. Nebraska

3. Colorado 13. North Dakota
4, Florida 14, Ohio

5. Illinois I5. Oregon

6. Indiana 16. South Carolina
7. lowa 17. Texas

8. Kansas 18.  Virginia

9. Michigan 19.  Washington

0. Minnesota

Section I1 of this paper summarizes right-of-way reforms in recent legislation.

On March 14,2002, Michigan Governor John Engler signed into law a package of bills designed to
promote the deployment of ubiquitous, economical broadband service. One of the bills, the
Metropolitan Extension Telecommunications Rights-of-way Oversight Act, Public Act 48 of 2002, is
particularly relevant, in that it embodies standards and practices designed to overcome existing barriers
to right-of-way access in Michigan. (Michigan has had prior experience implementing statutory right-
of-way standards in Article 2A of the Michigan Telecommunications Act, Mich. Comp. Laws
§ 484.2251 et seq.' Public Act 48 builds upon that experience.) This statute positions Michigan asa
leader in ongoing efforts to introduce state legislative reforms that make right-of-way access available
on terms that are fair, adminustratively efficient, nondiscriminatory, and pro-competitive. The end result

" Article 2A was enacted in 1995and is repealed by Public Act 48. effective November 1.2002. However, the new
act resrates rhe substance of the Article 2A standards in several respects. 2002 Mich. Pub. Acts 48. § 15. When
appropnate. this paper will provide citations o both enactments.



should provide a boost to the widespread deployment of broadband service. Although some of the new
provisions address circumstances that may be unique to Michigan, the basic framework of the statute is
a case study of practices that could potentially enhance the fairness and efficiency of right-of-way
access in most states. The Committee believes that this framework merits extended discussion as a
guide for future state legislation. The statute’s provisions are discussed in Section III.

Finally, Section IV makes selective judgments regarding which of the previously enacted standards
and provisions should serve as a basis for future model state legislation. Its recommendations are stated
in the form of proposed model state legislation.

II. ASUMMARY OF STATE LEGISLATION
A. An Overview.

Nancy J. Victory, Assistant Secretary of Commerce for Communications and Information and
Administrator of the National Telecommunications and Information Administration, has outlined four
broad areas of contention that may arise when service providers interact with local or municipal
governments over right-of-way access issues. Those four areas are: (1) the timeliness of the process for
securing a permit, (2) fees, (3) “third tier” regulation that duplicates the jurisdictional oversight of
federal and state agencies, and (4)egulatory treatment that favors some right-of-way users over others.’
Because Ms. Victory’s outline is a concise statement of a wide range of contemporary concerns, it can
serve as a good framework for surveying and discussing state legislative practices in this paper.

Most state legislation enacted contemporaneously with the federal Telecommunications Act of 1996
contain standards that, in broad terms, require local permitting and fee assessment functions to be
reasonable, competitively neutral, and nondiscriminatory. Most also impose generalized prohibitions
against unreasonable fees. delay, and entry barriers. As a number of states can attest, it is often not
enough to enact as standards worthy policy objectives that do not prescribe or proscribe more specific
conduct. Attempts to enforce standards stated only in general terms often mean protracted litigation
that, by itself, deters competitive entry and the introduction of advanced services.

As Ms. Victory also observed, “‘thereare always two sides to each story.”™ Local governments have
an obvious stake in right-of-way management. As political subdivisions, they are directly responsible
for the local interests most immediately affected by activities occurring within streets and rights-of-way.
Thus, any effort to promote state legislative reform cannot ignore legitimate local concerns for public
health, safety, and welfare. Moreover, the diversity of local conditions cautions against recommending
“one size fits all” solutions. Most local governments are not predisposed against the introduction of new
technologies and services and are not trying to wall off their communities from the economic and

educational benefits of broadband deployment. However, the few that do persist .'Ln imposing undue
burdens can have an effect that is disproportionateto their Size. For example, a single suburban

* Nancy J. Victory. Address Before the Third Annual James H. Quello Communications Policy and Law Symposium
(March 16.2002),

\E.



government located within a metropolitan area can jeopardize a project based on constructing a fiber
optic ring to serve numerous political subdivisions.

The majority view of the Committee is that the status quo has shortcomings. In many instances,
right-of-way access is not as available as it should be. Parochial concerns sometimes slow, and
occasionally halt. competition in communications services and the accelerated deployment of new
technologies. Recent enactments suggest that state legislatures can alter right-of-way access issues for
the better.

The task of the Study Committee is to identify and recommend solutions that will help all
stakeholders. With respect to those issues in which providers and local governments are frequently in
conflict, it may be necessary to strike balances that do not completely satisfy all interested persons. The
objective of this survey is to identify and promote specific standards, requirements, or practices that
potentially suggest more effective means of accomplishing the policy objectives set forth in 47 U.S.C.
253 without compromising the fair and efficient implementation of legitimate local concerns.

B. A Framework of Competitive Concerns.
|. Timeliness of Permitting Procedures.

In addressing the permitting process, some right-of-way statutes make a distinction between a
general consent to conduct operations and install facilities within a municipality (or its rights-of-way)
and specific permission to engage in construction, make an excavation, divert normal traffic, or
otherwise create a physical disruption at a certain time and place. The general consent traditionally
takes the form of a franchise (now termed, in Washington, a master permit), and the specific permission
to construct facilities is sometimes referred to as a construction permit (in Washington, it is known as a
use permit). See Wash. Rev. Code § 35.99.010(3), (8). The Washington State law provides explicit
time frames by which a municipality must grant a master permit, 120 days, and a use permit, 30 days.
Some states may accommodate separate grants of general and specific permission, even though their
right-of-way statutes do not expressly acknowledge or distinguish between both forms of permission.

In Michigan, the state law displaces the historical franchise requirement with a statutory permit, but it
does not discuss or prescribe locally imposed ordinances that regulate a grant of specific permission to
excavate a street. However. some municipalities in Michigan do prescribe detailed regulations
concerning the latter pursuant to their general powers provided in the state constitution and statutes, and
those local regulations are permissible if they are consistent with the right-of-way statute and other
provisions of state law.

a. Time {imits. Some states require local governments to take action on an application for a
permit within a fixed number of days. We believe this is an effective mechanism to ensure
that telecommunications providers obtain timely access to the public rights-of-way.

L Right-of-way legislation in Kansas and Washington provide separate deadlines for

general permission and a specific construction permit:
a. Kansas-

- 90 days for a contract franchise. Kan, Stat. Ann. § 12-2001(h).



- 30 days for ""any permit, license or consent to excavate, set poles, locate lines,
construct facilities, make repairs, effect traffic flow, obtain zoning or subdivision
regulation approvals, or for other similar approvals.” Id. § 17-1902(i).

a . Washington -
- 120 days for a master permit (*'general permission .. .to enter, use, and occupy the

right of way for the purpose of locating facilities'"), subject to extension. Wash.

Rev. Code § 35.99.030(1){b).
- 30 days for a use permit (**permission .. .to enter and use the specified right of way

for the purpose of installing. maintaining, repairing, or removing identified
facilities'"). 1d. § 35.99.030(2).

2. Missouri's 31-day deadline addresses right-of-way permit applications relating to a
specific excavation. Mo. Rev. Stat. § 67.1836.3.

3. Other state statutes impose a single deadline for processing applications and either do not
authorize two tiers of permits or do not set separate time provisions for each type of
permission.

a. Indiana - 30 days, Ind. Code § 8-1-2-101(a).

b. Michigan — 90days, Mich. Comp. Laws § 484.2251(3) (reduced to 45 days in
2002 Mich. Pub. Acts 48, § 15[3]).

C. Ohio - 30days, Ohio Rev. Code § 4939.02(F).

d. Virginia — 45 days, Va. Code §§ 56-458.D, 462.D.

b. Streamlined enforcement bused on arbitration. Some states have enacted a procedure for
resolving disputes concerning permit decisions that can include binding arbitration, if both
the applicant and municipality agree. The applicant seeks initial administrative review from
the governing body of the municipality, which usually must be completed within a fixed time
period and must result in a written ruling. Arbitration may then occur. The following
incorporate the arbitration procedure (with nearly identical wording in each statute):

1. lowa Code § 480A.5.
2. Mo. Rev. Stat. § 67.1838.
3. N.D. Cent. Code § 49-21-28.

2. Fees.

Reasonableness standard. Most recent enactments set standards that limit fees to the
""reasonablecost'* of managing rights-of-way (or some variation of this terminology) without
prescribing fixed amounts or formulas.

1) Ariz. Rev. Stat. § 9-582, subsec. B (""All application fees, permit fees and charges . ..
shall be .. .directly related to the costs incurred by the political subdivision in providing
services relating to the granting or administration of applications or permits [and] also
shall be reasonably related in time to the occurrence of the costs.™).

* Cal. Gov't Code § 50030 (“[A]ny permit fee . . .shall not exceed the reasonable costs of
providing the service for which the fee is charged . ..").

® Colo. Rev. Stat. § 38-5.5-107(1Xb) ("All feesand charges .. .shall be reasonably related
to the costs directly incurred by the political subdivision in providing services relating to



the granting or administration of permits [and] also shall be reasonably related in time to
the occurrence of such costs.”).

Ind. Code § 8-1-2-101(b) (“[A] municipality or county executive may. ..require by
ordinance fair and reasonable compensation [which] may not exceed the municipality‘s
or county executive’s direct. actual, and reasonably incurred costs of managing the public
right-of-way caused by the public utility’s or department of public utilities’ occupancy.”).
lowa Code § 480A.3 (”A local govenunent may recover from a public utility only those
management costs caused by the public utility’s activity in the public right-of-way.”).
Mich. Comp. Laws § 484.2253 (repealed in 2002 Mich. Pub. Acts 48) (“Any fees or
assessments . . . shall not exceed the fixed and variable costs to the local unit of
government in granting a permit and maintaining the right-of-ways, easements, or public
places used by a provider.”).

Minn. Stat. § 237.163, subd. 6(b) (“Fees ... must be. ..based on the actual costs
incurred by the local government unit in managing the public right-of-way . ..”).

Mo. Rev. Stat. § 67.1840.2(1) (“Bght-of-way permit fees. .. shall be [b]ased on the
actual, substantiated costs reasonably incurred by the political subdivision in managing
the public right-of-way.”).

Neb. Rev. Stat. § 86-301(4)(b) (“All public highway construction permit fees or charges
shall be directly related to the costs incurred by the municipality in providing services
relating to the granting or administration of permits [and] shall also be reasonably related
in time to the occurrence of such costs.”).

N.D. Cent. Code § 49-21-26 (“A political subdivision may recover from a
telecommunications company only those management costs caused by the
telecommunications company activity in the public right of way.”).

Ohio Rev. Code § 4939.03(B) (“The [construction permit] fee shall be limited to the
recovery of the direct incremental costs incurred by the political subdivision in inspecting
and reviewing any plans and specificationsand in granting the associated permit.”).
Wash. Rev. Code § 35.21.860(1)(b) (“A fee may be charged. . .that recovers actual
administrative expenses incurred by a city or town that are directly related to receiving
and approving a permit, license, and franchise, to inspecting plans and construction, or to
the preparation of a detailed [statutory environmental] statement ...”).

Some statutes additionally list examples of specific types of costs that may be recovered:

0 A typical example is Minnesota, which provides that recoverable right-of-way
management costs include “such costs, if incurred, as those associated with
registering applicants; issuing, processing, and venfying right-of-way permit
applications; inspecting job sites and restoration projects; maintaining, supporting,
protecting, or moving user equipment during public right-of-way work; determining
the adequacy of right-of-way restoration; restoring work inadequately performed after
providing notice and the opportunity to correct the work; and revoking right-of-way
permits.” Minn. Stat. § 237.162, subd. 9.

o Ind. Code § 8-1-2-101(b).

o Kan. Stat. Ann. § 17-1902(n) (related to construction or specific use permit).

0 Mo. Rev. Stat. § 67.1830(5).



O The statutes cited for Indiana and Missouri take the additional step of explicitly
foreclosing the exaction of fees to recover rent for the economic or property value of
the rights-of-way.

b. Fixed or formulaicfees. A few states have adopted mechanisms that set a fixed schedule of
fees or a formula which, in some cases, may be unrelated to providers’ actual impact on the
public rights-of-way for determining a fixed fee.

e |llinois imposes state and municipal telecommunications infrastructure maintenance fees
as a combined percentage of gross retail revenues. The state fee is 0.5%. 35 Ill. Comp.
Stat. § 635/15. The municipal fees cannot exceed 1% in municipalities with a population
of 500,000 or less, or 2% in municipalities with a population of 500,000 or more. 35 Ill.
Comp. Stat. § 635/20.

e Florida enacted a harmonized state and local communications services tax system, which
functions as a sales or use tax assessed on the retail price of telecommunications services.
Fla. Stat. § 202.10 et seq. The local tax component varies by locality. Of the combined
state and local tax rate (which can exceed 10%), 0.24% is earmarked to replace permit
fees foregone by local governments that opt to participate in the tax collection system
instead of collecting fees. Fla. Stat. §§ 202.19, 337.401(3)c).

e The Kansas statute authorizes cities to charge fees as follows:

0 Each city may impose either (1) an access line fee of up to $2.00 per access line per
month, or (2) a gross receipts fee of up to 5% on local services. Kan. Stat. Ann. § 12-
2001(j).

o It may also assess a one-time franchise application fee to cover “reasonable, actual
and verifiable costs of reviewing and approving the contract franchise.” Id. § 12-
2001(g)-

O It may assess use permit fees as reimbursement for “reasonable, actual and verifiable
costs” relating to issuing, processing, and verifying a permit application; repairing
and restoring excavations and damages; and conducting inspections. The city may
also require a performance bond. Id. § 17-1902(n).

e Oregon-

- Cities and towns may charge a privilege & of up to 7% of gross revenues. Or.

Rev. Stat. § 221.515. Quest Com. v City of Portland, 200 F. Supp. 2d 1250 (D. Or.
2002) (granting summary judgment rejecting claim that 47 U.S.C. § 253 preempts
statutory privilege tax).
- The state Department of Transportation may charge a permit fee for use of state
highways in accordance with a fixed fee schedule (until January 2,2006). 2001 Or.
Laws ch. 2, § 2.

- There is no provision for counties to charge a permit fee for public roads located
outside of cities. Or. Rev. Stat. § 758.010.

« South Carolina authorizes municipalities to implement a two-tiered tax System.

A. A business license tax of up to 0.75% of retail telecommunications gross income.
S.C. Code Ann. § 58-9-2220,

A. A franchise or consent fee for the installation or construction of physical facilities
in public rights-of-ways. The maximum permissible fee is based on municipal
population and ranges from $100 for a population of 1,000 or less to $1,000 for a
population of more than 25,000. S.C. Code Ann. § 58-9-2230.



Texas municipalities assess right-of-way fees as an average rate per access line. The rate
is based on a formula applied by the Public Utilities Commission and is pegged to
average municipal fees collected in 1998. Tex. Loc. Gov’t Code ch. 283.

In Virginia, the state Department of Transportation annually calculates the Public
Rights-of-way Use Fee as an average rate per access line. The average weights public
highway miles at $425 per mile and new installationsat $1 per linear foot. Va. Code §
56468.1.

Michigan, as set forth in Public Act 48 (discussed infra).

C. In-kind compensation. Most recent statutes prohibit municipalities from obtaining free or
discounted telecommunications services or the preferential use of telecommunications
facilities in exchange for granting right-of-way access.

Colo. Rev. Stat. §8 38-5.5-107(3), -108(2).

Fla. Stat. § 202.24(2).

lowa Code § 480A.4.

Kan. Stat. Ann. §§ 12-2001(0)(5), 17-1902(h)(4).

Minn. Stat. § 237.163, subd. 7(d}.

Mo. Rev. Stat. § 67.1842.3.

Neb. Rev. Stat. § 86-301(6).

N.D. Cent. Code § 49-21-27.

Ohio Rev. Code § 4939.03(A).

Or. Rev. Stat. § 221.515(3).

Tex. Loc. Gov’t Code § 283.055(n).

Va. Code §§ 56-458.E, -462.E.

Some states permit in-kind compensation, subject to statutory constraints.

o Arizona permits a political subdivision and a telecommunications licensee or
franchisee to agree to an in-kind arrangement, but the costs of the in-kind facilities
offset the provider’s obligation to pay local transaction privilege taxes or linear foot
charges (applicable to interstate services) and must be equal to or less than the taxes
or charges. Arz. Rev. Stat. § 9-582, subsec. D.

» “The in-kind facilities . . . shall remain in possession and ownership of the
political subdivision after the term of the existing license or franchise expires.”

1d.
= “[A] political subdivision shall not require a telecommunications corporation to

provide in-kind services, make in-kind payments or pay a fee in addition to the
fees [authorized in the act] as a condition of consent to use a highway to provide
telecommunications services.” 1d.

o Washington permits cities and towns to obtain access to ducts, conduits, or related
structures of a service provider, subject to conditions that include the payment of
compensation sufficient to recover the provider’s incremental costs. If the
municipality allows the in-kind facilities to be used to provide service to the public, it
must compensate the provider on the basis of fully allocated costs. Wesh.Rev. Code
§ 35.99.070.



3. “Third Tier” Regulation.

a. Centralization of authorizy in a state agencv. One approach is to create a state agency or
authority to collect the fees, disburse a share ofthe fee revenues to local governments, and
displace or preempt fee collection as a local governmental function. Conceivably, this model
could apply to other regulatory functions historically associated with franchises. For
example, several states have transferred responsibility for dispute resolution from local
administrative procedures or courts to state public utility commissions. See Ind. Code § 8-1-
2-101(a); 2002 Mich. Pub. Acts 48, §§ 6(2)-(3), 7, 18.

The following statutes consolidate fee collection and disbursement functions in a state

agency:
. Illinois Telecommunications Municipal Infrastructure Maintenance Fee Act, 35 Il
Comp. Stat. ch. 635.
. Florida Communications Services Tax Simplification Act, Fla. Stat. § 202.10 et seq. See
Fla. Stat. § 337.401.
. Michigan, under new Public Act 48 (discussed infra).

b. Unrelaied permit conditions. Some statutes prohibit local regulations that set requirements
unrelated to right-of-way management or intrude upon matters committed to state or federal
jurisdiction.

. A example is Florida: “A municipality or county may not use its authority over the
placement of facilities in its roads and rights-of-way as a basis for asserting or exercising
regulatory control over a provider of communications services regarding matters with
the exclusive jurisdiction of the Florida Public Service Commission or the Federal
Communications Commission, including, but not limited to, the operations; systems,
qualifications. services, service quality, service temtory, and prices of a provider of
communications services.” Fla. Stat. § 337.401(3)(g). See alsoid. § 337.401(3 }(b).

° Texas and Kansas list specific matters that are exempt from local regulation. By way of
example, the Texas statute provides: “Police power-based regulation of certificated
telecommunications providers may not include activities that are governed by this
chapter or are within the sole business discretion of the certificated telecommunications
provider. . ... A municipality specifically may not impose regulations on certificated
telecommunicationsproviders that are not authorized by this chapter, including:

“(1) requirements that particular business offices be located in the municipality;

“(2) requirements for filing reports and documents with the municipality that are not
required by state law to be filed with the municipality and that are not related to
the use of a public right-of-way;

”(3) inspection of a provider’s business records except 0 the extent NeCessary to
conduct an authorized review of the provider to ensure compliance with the
access line reporting requirements of this chapter .. .; and

“(4) approval of transfers of ownership or control of a provider’s business, except
that a municipality may require that a provider maintain current point of contact
information and provide notice of a transfer within a reasonabletime,” TeX. Loc.




Gov’t Code § 283.056(¢c). See also Kan. Stat. Ann. §§ 12-2001(e)5), (0),17-
1902¢h).

* Arizona provides an exclusive list of matters that may be the basis for permit conditions:
“As a condition of issuing a license or franchise to use the public highways to construct,
install, operate and maintain telecommunications facilities, or a renewal thereof. a
political subdivision may impose reasonable, competitively neutral and
nondiscriminatory requirements on applicants which may include only:

1. Proof that the applicant has received a certificate of convenience and necessity

from the Arizona corporation commission.

**2. Public highway use requirements.

“3. Mapping requirements.

“4. Insurance, performance bonds, indemnification or similar requirements.

“5. Enforcement and administrative provisions, consistent with this section.”” Ariz.

Rev. Stat. § 9-583, subsec. B.

Mo. Rev. Stat. § 67.1836.1(4).
Neb. Rev. Stat. § 86-301(2).
S.C. Code Ann. § 58-9-2240.
Wash. Rev. Code & 35.99.040(1 }(a).
Michigan prohibits permit conditions that are unrelated to right-of-way management.
Mich. Comp. Laws § 484.252 (restated in 2002 Mich. Pub. Acts 48, § 15[4]).

® & & & O

C. Non-facilities-based providers. Some statutes expressly state that non-facilities-based
providers (e.g., telephone resellers) are not subject to permitting or fee requirements when
they provide services to end-use customers located within a municipality.

e Fla. Stat. § 337.401(3)(c)1.a.(]).

® OhioRev. Code § 4939.03(E).

e See 2002 Mich. Pub. Acts § 8(5) (“The fee required under this section is based on linear
feet occupied by the provider regardless of. . . whether the facilities are leased to another
provider.”).

e This is implicit in most statutory schemes. But ¢f. Tex. Loc. Gov’t Code § 283.055(i),
which shifts responsibility to pay fees from the wholesale provider of access lines to the
resale provider that serves the end-use customer.

4. Discriminatory Treatment

In keeping with 47 U.S.C. § 253, most recent state enactments contain a general prohibition
against discrimination and mandate competitive neutrality. To the extent that disparities relate to
the fees assessed to different providers (some of which have historically been subject to
negotiation), modifying the statutory fee standard as discussed in I1.B.2 may provide more
uniformity in treatment. Beyond that, it is somewhat less clear what has been done to equallze
the treatment of various right-of-way users, particularly in light of the differences in regulation
accorded to different technology sectors under federal law. Thisdiscussion attempts to highlight
certain issues addressed in state legislation that implicate competitive neutrality.



a. Wireless services. Several state statutes exempt wireless service from permit or fee
obligations or otherwise differentiate wireless carriers from wireline providers on the ground
that they do not physically occupy or use public rights-of-way.
® Several statutes exclude the airwaves, as used for wireless or cellular services, from the

definition of public right-of-way.
o Ind. Code § 8-1-2-10i(b).

lowa Code § 480A.2, subsec. 3.

Kan. Stat. AM. §§ 12-2001(c)8), 17-1902(a)(1).

2002 Mich. Pub. Acts 48, § 2(j), (K)-

Minn. Stat. § 237.162, subd. 3.

Mo. Rev. Stat. § 67.1830(8)(a).

N.D. Cent. Code § 49-21-01, para. 16.

S.C. Code AM. § 58-9-2230(D).

0 Tex.Loc. Gov't Code § 283.002(6).

e Va. Code §§ 56-458(B), 462(B), exclude commercial mobile radio service providers
from paying fees.

e The tax collection schemes enacted by Illinois and Florida, whch appear to have the
rationalization of communications taxes as one of their objectives, explicitly apply to the
gross revenues of wireless services. See also S.C. Code Ann. § 58-9-2220, which
imposes a business license t& on retail telecommunications services, including mobile
telecommunications services.

©O OO0 0O O0OO0Oo

e (uen Is it consistent with principles of nondiscrimination and competitive neutrality to
exempt wireless providers from paying fees that are uniformly assessed to other
facilities-based providers?

b. Cableservices. Some states exempt cable television franchses from regulatory statutes
relating to right-of-way access.

e The following exempt cable services or operators by excluding them from the definitions
of ""telecommunications' or similar terms that trigger the statutes:

Ariz. Rev. Stat. § 9-581, para. 4.

Colo. Rev. Stat. § 38-5.5-102(3).

35 Ill. Comp. Stat. § 635/10(b).

lowa Code § 480A.2, subsec. 4.

Minn. Stat. § 237.162, subd. 4.

e The following indicate that municipalities retain the ability to negotiate and implement
cable franchise agreements and collect franchise fees as authorized by federal law, even
though some of the parties’ rights and obligations with respect to right-of-way access
maybe statutorily modified:

0 Ind. Code § 8-1-2-101(d).

0 Mo. Rev. Code § 67.1830(5).

o Ohto Rev. Code § 4939.03(D).

o S.C.Code Ann. § 58-9-2210.

0 Wash. Rev. Code § 35.21.860( )d).

O 0O O0OO0oOo
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e Florida exempts cable franchising authority from the statutory right-of-way access
provisions, but it applies the communications services tax to cable services instead of
permitting municipalities to negotiate and collect cable franchise fees. Fla. Stat.

§ 337.401(3)(a)2.

e A few statutes draw a distinction between the cable television and non-cable services
provided by cable operators and subject only the non-cable services to new statutory
right-of-way access and fee requirements.

o Michigan’s new law preserves the ability of municipal governments to enter into
cable franchises and collect franchise fees based on cable television revenues (but not
broadband modem revenues), but it requires cable television operators that provide
telecommunications and information services to pay cumulative statutory right-of-
way fees. 2002 Mich. Pub. Acts 43, §§ 8(11)-(12), 13(6), 16.

o Similarly, the Arizona statute provides:

“A political subdivision may not discriminate against a cable operator in its
provision of telecommunications services if that cable operator complies with
requirements applicable to telecommunications corporations. Nothing in this
subsection limits the authority of any political subdivision to license cable
systems and to establish conditions on those licenses consistent with federal law.”
Ariz. Rev. Stat. § 9-582, subsec. G.

c. “Grand fathered” Franchises. Most states that have enacted new models of right-of-way
regulation provide some type of exemption for already existing local ordinances or
contractual arrangements between providers and local governments. These runthe gamut
from statutes that exempt all franchises for the remaining life of the agreement, see. e.g.,
lowa Code § 480A.6, to those that provide incentives and disincentives to induce the parties
to convert to the new system voluntarily. An example of the latter is Florida, which allows a
local government either to participate in the state and local communications services &
system or to continue to collect its own permit fees. If it retains its own fee structure, it may
collect no more than its management costs and may not charge any provider more than $100.

Fla. Stat. § 337.401(3)}c)l.a(I).

1. Querv: lIsit discriminatory to enact legislation to “level the playing field” with respect to
right-of-way access, but at the same time exempt existing franchises with remaining
terms that may extend years into the future? Are there legal obstacles that would prevent
state legislatures from reforming existing franchises?

2. Statewide franchises. A variation of this issue is that some states historically granted
telephone companies a general statutory right to use the public highways for their
facilities. This can present difficult legal issues if a state later adopts legislation or
implements policies that retract or modify the rights that the telephone company claims it
secured when it originally constructed the facilities and began offering public service! A
few states acknowledge these claims in recent legislation:

2 . Arizona and Washington exempt a provider with an existing statewide franchise

from certain requirements:

* See Russell v Sebastian, 233 U.S. 195; 34 S. Ct. 517; 58 L. Ed. 912 (1914); TCG Detroit v City of Dearborn, 206
F.3d 618.625-26 (6th Cir. 2000).




2. Ariz. Rev. Stat. § 5-582, subsec. A, para. 2. exempts a statewide franchise holder
from obtaining a license or franchise from the political subdivision. See also
Ariz. Rev. Stat. §§ 9-582. subsec. E, -583, subsec. F. The statute further
provides: “A political subdivision may distinguish between a
telecommunications corporation [with a statewide franchise] and other
telecommunications corporations to ajustifiable extent based on differences in
legal rights.” 1d. § 9-583, subsec. E.

2. Wash. Rev. Code § 35.99.030 provides a similar exemption from the master

permit requirement.
2. The new Michigan statute indicates that providers claiming statewide franchisesare

subject to the fee and permitting provisions. 2002 Mich. Pub. Acts 48, § 5(2).

d. Exclusive use provisions. Some statutes prohibit a provider from securing exclusive rights or
privileges.
e Kan. Stat. Ann. § 12-2001(e)3).
e Mo. Rev. Stat. § 67.1842.1(5).
e Tex. Loc. Gov’t Code § 283.052(a)( 1)

C. Other Statutory Provisions that Facilitate Right-of-way Access and Administration.

This survey has noted a number of statutory provisions that do not directly redress competitive
imbalances or remove entry barriers. However, they may facilitate right-of-way access on a fair and
pro-competitive basis by improving the uniformity and clarity of standards and the efficiency of local
administration. By balancing legitimate concerns of interested stakeholders, this type of provision may
give assurance that perceived problems will be resolved and reduce the chances that disputes will end in

litigation.
The following notes some practices that may promote a more efficient right-of-way process:

|. Provider recovery of fees. If there is some statutory assurance that providers will recover the fees
they pay, they may be less disposed to dispute them. The ability to recover fees assessed on a

uniform basis may mitigate any adverse effect on competition.
e Some states indicate that the provider has a right to recover the fees through the rate

structure it charges to its customers.
o 2201Ill. Comp. Stat. § 5/13-511.
0 lowa Code § 476.6, subsec. 24.
0 N.D. Cent. Code § 49-21-30.
e Others provide for a direct pass-through of the fees to the provider’s customers in the
form of a line item on customer bills.
o Kan. Stat. Ann, § 12-2001(r).
o Mo Rev. Stat. § 67.1840.3.
o S.C. Code Ann. § 58-9-2270.
© Va. Code 56-468.1.G.



2. Restoration of right-of-wav after construction or excavarion. Several states have enacted
provisions imposing an explicit obligation on a right-of-way user to restore rights-of-way to their
former condition. Most statutes include enforcement provisions that allow the municipality to
do the restoration work and charge the user for its costs. As noted below. a few make provisions
for situations in which complete restoration to the right-of-way’s preexisting condition is not
feasible.

e Fla. Stat. § 337.402.

e Ind. Code § 8-1-2-101(b).

e Kan. Stat. Ann. § 17-1902(k).

e Mich. Comp. Laws § 484.2251(3) (restated and amplified in 2002 Mich. Pub. Acts 48. §
15[3], [3D.

¢ Minn. Stat. § 237.163, subd. 3. The statute also allows **a degradation fee in lieu of
restoration to recover costs associated with a decrease in the useful life of the public
right-of-way caused by the excavation.” Id. subd. 3(b).

e Mo. Rev. Stat. § 67.1834. The statute requires the permittee “to guarantee for a period of
four years the restoration of the right-of-way in the area where such right-of-way user
conducted excavation and performed the restoration,” id. § 67.1834.1. but it prohibits the
political subdivision from recovering compensation for degradation in the permit fee, id.
§ 67.1830(5).

e Ohio Rev. Code § 4935.03(C).

o Va. Code§ 56467,

3. Maps of Right-of-Way Facilities. Maintaining maps showing the location of existing facilities
can be important to local governments that administer right-of-way permits and
to providers seeking to install new facilities.” On the other hand. retrofitting map obligations on
providers that have already maintained facilities in place for decades can be an expensive
proposition. Due to trenching, repaving, grading, and other road work that changes the relative
location of facilities, maps of existing facilities are not always reliable sources of information
and should not preempt the need for “one call” centers to locate underground facilities before
excavation. In addition. mapping requirements that vary in format, information, and medium
from onejurisdiction to another can create unnecessary barriers.
¢ The Minnesota statute authorizes local government units to require the information
necessary to develop a right-of-way mapping system. Minn. Stat. 5237.162, subd. 8(6)-
(7) (definition of authority to manage the public right-of-way). For an elaboration of the
Minnesota mapping requirements. see applicable rules promulgated by the Public
Utilities Commission to establish statewide construction standards. Minn. R. 78 19.4000,
4100.
* Seealso Ariz. Rev. Stat. § 9-583. subsec. B.

* Providers have concerns about disclosing competitively sensitive information to governmental entities that are
unable to protect such information from mandatory public disclosure. This also raises network safety and homeland
security issues. To counter the risks of a possible disclosure, some statutes provide for enhanced protection of
confidential information. In its statute, Florida maintains the confidentiality of “proprietary confidential business
Information.” Fla. Stat. § 202.195, although this excludes “schematics indicating the location of facilities for a
specific site that are provided in the normal course of the local governmental entity*s permining process.” id.

§ 202.195(2). See also Kan. Stat. Ann. § 12-2001(p). 2002 Mich. Pub. Acts § 6(5); Neb. Rev. Stat. § B6-301(7).
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4. Indemnification. A couple of statutes include a detailed provision setting forth the terms by
which telecommunications providers must agree to indemnify the municipality.

e Kan. Stat. Ann. §17-1902(q). This statute (aswell as others) permits a city to require a
performance bond as a means of insuring ""appropriateand timely performance in the
construction and maintenance of facilities located in the public right-of-way."" Id. §17-
1902(n)(5).

e Tex.Loc. Gov't Code § 283.057.

III. MICHIGAN BROADBAND MODEL
A. An Overview.

Public Acts 48.49, and 50 of 2002 are a tie-barred package of legislation that establishes a linkage
between Michigan's dual policy objectives of facilitating access to local rights-of-way for
communications facilities and promoting a build-out of broadband facilities and services.

|. Public Act 48, the Metropolitan Extension Telecommunications Rights-of-Way Oversight
(METRO) Act. establishes a uniform system for regulating access to, and fees paid for the use
of, public right-of-ways. This piece of the legislative package is the most relevant to this
discussion.

2. Public Act 49, the Michigan Broadband Development Authority Act, establishes a governmental
bonding authority to raise capital and provide financing for the statewide development of a
broadband infrastructure.

3. Public Act 50 provides tax credits. The first type of credit acts as an incentive for providers to
make capital investments in broadband facilities. The second provides a measure of
compensation to providers for the right-of-way maintenance fees that they will incur under the
METRO Act. (The METRO Act prohibits any increase in rates to recover the fees.) Both
credits reduce the intangibles property tax imposed on telecommunications companies under
Mich. Comp. Laws 207.1 et seq.

B. Promoting Competition through Right-of-way Reform.

The METRO Act addresses existing competitive issues (asoutlined in Section II), both by
introducing new innovations and by borrowing liberally from, and building upon, some of the *best
practices’ in prior state legislation:

|. "Third Tier"" Regulation.

The METRO Act establishes a centralized system of fee collection that applies uniformly to
facilities-based communications carriers using rights-of-way in Michigan. It continues to delegate
actual permitting decisions to local units of govenunent, subject, however, to uniform standards that
circumscribe permitting discretion and provide means of effective redress for erroneous or anti-
competitive decisions.
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The METRO Act creates the METRO Authority as an autonomous state agency.
Implementation of the METRO Act is a shared responsibility of the METRO Authority
and the state Public Service Commission.

Broadly speaking. the METRO Authority‘s role is administrative-it assesses and collects
right-of-way maintenance fees and disburses them to each eligible municipal government
(in accordance with an allocation formula set forth in sections 10-12 ofthe METRO Act).

o Municipalities may not impose additional or inconsistent fees. METRO Act § 4(1).

o The fee proceeds disbursed by the METRO Authority “*shall be used by the
municipality solely for rights-of-way related purposes.” METRO Act § 10(4).

The Commission’s role is primarily adjudicative (mediation, dispute resolution.

enforcement).

2. Permitting Procedure.

a. Time/imits. The period for local governments to resolve applicationsfor local permirs is 45
daw. METRO Acr § 15¢3). The METRO Acrfurther prohibits the unreasonable denial of a
permit. /d.

b. Streamlined e¢nforcemen:. The METRO Aciprovides afast-track dispute resolution process
to be adniinistcred bv the Commission.

Mediation is the initial step to resolve disputes relating to either (i) the local permit
application or (ii) right-of-way construction activities (aftera permit is issued). METRO
Act §§ 6(2), 7.

If the dispute concerns a permit application, “[t]he [Clommission may order that the

permit be temporarily granted pending resolution of the dispute.” METRO Act

$ 6(2).

In either type of dispute. the Commission appoints a mediator within seven days of a

request for mediation.

The mediator has 30 days to issue recommendations.

Parties have 30 days to appeal the mediation recommendations to the Commission for

review.
The Commission has 60 days to decide the dispute, subject to a 30-day extension, if

the interested parties agree.
if the dispute concerns post-permit construction activities, “[t]he [Clommission shall
issue its determination within 15days from the date ofthe request [to review the
mediation recommendations] if a municipality demonstrates that the public health,
safety. and welfare require a determination before the expiration of the 60 days.*
METRO Act § 7.
Other complaints arising under the METRO Act are subject to Section 18, which
incorporates procedures, deadlines, and remedies comparable to complaints filed under
the Michigan Telecommunications Act. See Mich. Comp. Laws § 484.2203.
The Commission issues a final order after a contested case hearing within 180 davs
(subject to a 30-day extension if the principal parties agree). Mich. Comp. Laws
§ 484.2203(11).
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o The Michigan Telecommunications Act provides emergency relief procedures. Mich.
Comp. Laws § 484.2203(2)-(6). Seealso METRO Act § 6(3).

3. Fees.

The METRO Act imposes a uniform fee svstem and prohibirs local governments from imposing
inconsistentfees. Thefee provisions incorporate legislativefindings regarding rhe reasonable.
actual costs of providing right-of-wayv access. including administrative costs. Thefee srrucrure
forecloses rhe collection of rentfor rhe propertv value of the rights-of-wav.

® Providers pay, directly to the municipal government. a nonrecurring $500 fee with each
permit application. METRO Act § 6(4). This obligation is subject to the following
exceptions:

0 Aprovider holding a permit issued under the repealed provisions of the Michigan
Telecommunications Act, Mich. Comp. Laws § 484.2251 et seq.. need not apply for a
new permit. METRO Act § 5(1).

O A provider claiming a statewide franchise is not required to pay the fee if it applies
for a permit in accordance with Section 5(3) of the METRO Act.

0 A cable television operator need not apply for a new permit to provide information or
telecommunications services if it holds a cable franchise that is comparable to a
METRO permit. METRO Act § 8(11).

e Providers using the rights-of-way pay to the METRO Authority an annual maintenance

fee of 5¢ per linear foot in most cases. METRO Act § 8.

o Feespaid by a provider are subject to a cap based on Ameritech’s average fees paid
per access line.

o Asset forth in Section 8(21) of the METRO Act. a provider may seek a waiver of
fees for up to ten years as an incentive to invest in telecommunications service in
underserved areas.

o A 40% fee discount is available to provide an incentive for several providers to enter
into cooperative arrangements to share rights-of-way and coordinate construction
activities. METRO Act § 9.

o Different fee provisions apply to cable television operators that provide
telecommunications or information services (including broadband Internet access).
Their annual maintenance fee obligation is L¢ per linear foot (cumulative to cable
franchise fees owed to municipal governments). METRO Act § 8(11). The fee
obligation can also be satisfied by making qualifying broadband investments. 1d. §
8(12).

« Provider complaints concerning fee assessments issued by the METRO Authority are
“subject to a de novo review by the [Clommission.” METRO Act § 17.



4. Discriminatory Practices.

a. Expansive scope of permit and fee provisions. The METRO Act addresses discriminatory
practices by expanding its scope to encompass more right-of-way users and by prescribing
uniform standards of conduct that apply to competing providers.

e The METRO Act applies to traditional telephone companies that have historically
claimed immunity from right-of-way permits or fees under statewide franchises.

* Municipal governments or utilities. educational institutions. and energy utilities that
market telecommunications services to the public are subject to the METRO Act.
METRO Act § 8(18)-(20). A local government may not grant preferential treatment to a
municipally owned telecommunications or broadband provider or discriminate against
privately owned providers. Id. § 14.

b. Grand farhering. Although Section 4 of the METRO Act preserves rights under permits
issued prior to the effective date of the act. municipalities are ineligible to participate in the
fee mechanism unless they conform their existing fee arrangements to the act. METRO Act
§ 8. Maintaining eligibility to receive funding should act as an incentive for each
municipality to amend inconsistent local laws and manage its rights-of-way in compliance
with the act.

C. Other Provisions.

1. Provider recover?,of fees. Providers may not raise their telecommunications rates to recover the
fees incurred under the METRO Act. The tax credit provision for right-of-way maintenance fees
in Public Act 50 is ""the sole method of recovery for the costs required under this act."* METRO
Act § 8(17}. A provider of basic local exchange service is eligible for the credit only if it is not
already over collecting its total service long run incremental cost. I1d. § 8§(14), (16).

2. Restoration of right-of-wuv afrer construction or excavation. Section 15(5) ofthe METRO Act
requires providers to restore right-of-way construction or excavation sites to their preexisting
condition.

3. Maps of right-of-way facilities. The METRO Act contains provisions that will enable
municipalities to develop and maintain maps of right-of-way facilities. METRO Act § 6(5), (7)-

(8).

4. Srandardized application forms. The METRO Act adopts standardized application and permit
forms as previously developed by the Commission. METRO Act § 6(1). Section 6(1)-(2}
further provides that the applicant and the municipality may agree on additional information
requests and different permit provisions. The current version of the Commission's standardized
application package appears on its web site. at

hup: /cis.state.mius/mpsc/comm/rightofwav/rightofwav. htm.
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IV. MODEL RIGHT-OF-WAY ACCESS ACT

This discussion states its conclusions and recommendations in the form of model state legislation.
The model does not attempt to prescribe solutions to all of the issues previously noted, but it recognizes
that the historical development of law varies from state to state. Moreover, states have made different
policy choices on some of the subsidiary issues (e.g.. how to regulate wireless and cable television for
right-of-way purposes). The model does not address these types of issues. In instances in which state
legislation has suggested a divergence of approaches, the model may present alternatives.

Title.
Section 1. This act may be cited as the "Model Right-of-Way Access Act."

Definitions.

Section 2. As used in this act:

(a) ""Commission'. means the [state public utility commission].

(b) ""Municipal permit" means a grant of a right of access to the rights-of-way within the boundaries
of a unit of government for the purpose of owning or exercising control over facilities that provide
telecommunications. telecommunications services. or other wire communications.

(c) ""Provider" means a person or its affiliate that provides telecommunications, telecommunications
services. or other wire communications. or installs facilities utilized to provide such services, and
includes a municipally or governmentally owned entity that provides telecommunications or other wire
communications services to customers.

(d) “Right-of-way" or “public right-of-way"* means the area on, below, or above a public highway,
road. street, alley. public easement. or other corridor or space dedicated for public travel, which is
subject to the jurisdiction or control of a unit of government.

(e) ""Specific use permit™ or **construction permit' means permission to undertake construction,
make an excavation, install. repair, maintain, or remove facilities, or otherwise engage in activities that
affect normal public use or traffic. at a specific time and location within a public right-of-way.

(f} ""Telecommunications facilities' or *facilities™ means facilities and equipment, including without
limitation, cable, fiber. conduit. ducts, poles. cabinets, vaults, manholes, handholes, and other associated
equipment and appurtenances. used directly or indirectly in providing telecommunications,
telecommunications services. or other wire communications.

(g) ""Unitof government™ means the State, any county, city, town, or village within the State, or any
subdivision, agency. department, or instrumentality of the State, or of any such county, city, town, or

village.

Comment. The terminology "‘telecommunications, telecommunications services, or other wire
communications' is not defined. For purposes of this discussion, the terms are used in the same sense
as in the federal Communications Act of 1934. See 47 U.S.C. § 153. More specific definitions would
vary according to state law. Specific exemptions for wireless service ar services provided by cable
television operators are beyond the scope of this discussion.

The distinction between a ""municipaland a "*specificuse" or "'construction permit'* is borrowed
from the Washingon statute and is intended to accommodate states that recognize a two-tiered process
for obtaining right-of-way access. As outlined in Section 3, the purpose of a municipal permit is to
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confer a general license granting ongoing right-of-way access within the municipality. subject to
appropriate time and place restrictions. and to ensure the applicant's awareness and acceptance of the
local framework for right-of-way administration. It enables a unit of government to maintain a registry
identifying the entities that use its rights-of-way. A specific use permit authorizes a project or activity
occurring at a given time and place. as set forth in Section 6.

For states that prefer a single-tier permit system. references to the specific use permit may be
stricken. and the "*municipal permit'. may be referred to simply as a permit. As another variation of a
single-tier structure, the statute could recognize the need for more extensive application procedures that
apply on a one-time basis to the first application made by a provider to install or construct facilities and
could institute more streamlined procedures for subsequent applications.

Municipal Permit.

Section 3. Aliernaiive #1:State Control. (1) A provider seeking to own or exercise control over
telecommunications facilities in the public rights-of-way of a municipality shall obtain a permit by
applying to the Commission [or other designated state permitting agency]. A provider shall not install,
maintain, or control facilities in a right-of-way without a permit.

Alternarive #2- Local Conrrol.

(1) A provider seeking to own or exercise control over telecommunications facilities in the public
rights-of-way of a unit of government shall obtain a municipal permit by applying to the unit of
government. A provider shall not install, maintain, or control facilities in a right-of-way without a
municipal permit.

(2) The unit of government shall, upon application. grant a municipal permit, except as provided in
this section. This section shall not limit the unit of government's responsibility to protect the health.
safety, and welfare of the public and ensure the reasonable management of the public rights-of-way on a
competitively neutral and nondiscriminatory basis.

(3) The unit of government shall act reasonably and promptly on an application for a municipal
permit and shall grant or deny the application within 45 days. A municipal permit shall not be
unreasonably denied.

(4) As means of ensuring the reasonable management of the public rights-of-way, the unit of
government may do any of the following:

(a) Require a provider to register with the unit of government and provide the following
information. including changes in information on an ongoing basis:

(i) The name and address of the provider.

(ii) The name, address, and telephone number of a contact person.

(iii) Proof of insurance or self-insured status that is adequate to demonstrate financial
responsibility for claims.

(b} Require maps of facilities as set forth in section 8.

(c) Impose reasonable requirements to secure the restoration of rights-of-way as set forth in section

(d) Impose indemnification and insurance requirements as set forth in section 0.
(5} A unit of government shall not do any of the following:

(a) Impose requirements concerning the location of business offices.
(b} Impose requirements relating to the reporting of information, or inspections of business records,
that are not reasonably related to the enforcement of the fee provisions in this act.
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(¢) Require approval of a transfer of ownership or control of the provider's business or assets.
except that it may require the registration information set forth in subsection (4)(a) of this section to be
updated.

{d) Exercise regulatory authority concerning matters within the jurisdiction of the Commission or
the Federal Communications Commission. including, but not limited to. a provider's operation. systems,
legal and financial qualifications, services, service territory, service quality. and rates or prices.

(e) Require aprovider to waive its right to judicial or administrative review or any other remedies
as a condition of obtaining a municipal or specific use permit or using the rights-of-way.

(6) Any conditions of a municipal permit shall be reasonable. competitively neutral, and
nondiscriminatory and shall be limited to the unit of government's management of the rights-of-way
within itsjurisdiction.

(7)Obtaining a permit or paying the fees required under this Act does not give a provider a right to
use conduit or utility poles.

(8) This section shall not limit a municipality's right to review and approve. as specifically
authorized by Federal or state law. FCC or PUC authority, a providers access to and ongoing use of
public rights-of-way or limit the municipalities authority to ensure and protect the health, safety and
welfare of the public .

Comment. Subsection (5)(a)-(c) is based on Tex. Loc. Gov't Code § 283.056(c) and Kan. Stat.
Ann. § 12-2001(0). Subsection (5)(d) is based on Fla. Stat. § 337.401(3)g). Subsection (6) is based on
2002 Mich. Pub. Acts § 15(4).

Prohibition against Exclusive Use, Rights, or Privileges.
Section 4. Nothing in this act authorizes a provider to secure an exclusive franchise, right, or
privilege. No provider may have an exclusive right of access or use concerning a right-of-way.

Fees.

Section 5. Alternative #]: Reasonable Cost Standard. (1) The unit of government may assess fees
that do not exceed the reasonable. actual administrative costs incurred by the unit of government in
managing the public rights-of-way with respect to governmental activities that are directly attributable
to reviewing a provider's application, approving and administering a municipal or specific use permit
granted to the provider, and inspecting plans, specifications, maps, and construction.

Alrernarive #2: Fixed Fee Srructure.

(I') Theunt of government shall [or may] assess the following fees as fair and reasonable means
of providing reimbursement for the reasonable. actual administrative costs incurred by the unit
of government arising from a provider's access to the public rights-of-way:

(a) A one-time application fee of $XXX for each provider seeking right-of-way access
within the unit ofgovemment.

(b) An annual maintenance fee of xc per linear foot of right-of-way occupied by the
provider's facilities, regardless of the quantity or type of facilities using the right-of-way.
(2} The fees assessed to each provider shall be competitively neutral and nondiscriminatory.
(3) A unit of government may not assess fees relating to right-of-way access or use that are
inconsistent with the provisions of this act. The fees assessed to a provider may not include any
payment for rent or other compensation for the economic value of the property rights used within
the rights-of-way.

20



(4) The unit of government shall not demand or collect fees in the form of in-kind facilities or
services or otherwise request in-kind facilities or services as a condition of granting right-of-way
access.

(5) {Applicable only to state control model ser forth as Alrernative #1 in Sec. 3:] The
Commission [or other state permitting agency] shall approve and implement a procedure for
distributing the fees collected under this section. or the portion allocable to the reimbursement of
costs incurred in managing rights-of-way. to each unit of local government on a fair and
equitable basis.

Comment. Alternative #2 is based upon the Michigan METRO Act

Specific Use Permit.

Section 6. (i) To facilitate the orderly administration and management of construction and other
activities that may cause temporary disruptions to the physical condition or normal use of rights-of-way.
a unit of government may require a provider to obtain a specific use or construction permit. A specific
use permit shall specify the routes of proposed facilities and the locations and times of the proposed
construction or other uses of rights-of-way described in the provider's application and may not impose
any condition that is unrelated to the proposed construction or use or is inconsistent with the terms and
conditions of the provider's municipal permit.

(2)The unit of government shall act reasonably and promptly on an application for a specific use
permit and shall grant or deny the application within 30 days.

(3)The unit of government shall administer specific use permits in a reasonable. competitively
neutral, and nondiscriminatory manner. If the provider holds a municipal permit. a unit of government
may deny or withhold a specific use permit only if all of the following occur:

(i) The routes. locations, or times specified in the application would create unreasonable
interference with the public use as a means of travel or access to other places or an unreasonable effect
on the public health, safety, or welfare or the management of public rights-of-way,

(i1} The unit of government proposes alternative routes, locations, or times that would not cause the
provider to assume an unreasonable amount of additional expense or an unreasonable deterioration in its
ability to provide the proposed services. and

(iii) The provider rejects all reasonable alternatives proposed by the unit of government.

Comment. Section 6 is loosely based on Kan. Stat. Ann. § 17-1902.

Shared Use Arrangement.

Section 7. (1) 1f two or more providers implement a shared use arrangement, each provider
participating in the arrangement shall be entitled to a XX% discount of the [annual maintenance] fees
imposed by this act for each linear foot of right-of-way in which the qualifying shared use occurs.

(2) A shared use arrangement requires each participating provider to do all of the following:

(a) Occupy and use the same poles. trenches, conduit. ducts, or other common spaces and physical
facilitiesjointly with another provider.

{(b) Coordinate the construction or installation of its own facilities with the construction schedules of
another provider so that any pavement cuts. excavation. construction, or other activities taken to
construct orinstall new facilities occur contemporaneously and do not impair the physical condition, or
interrupt the normal uses. of the shared rights-of-way on more than one occasion.
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(¢) Enter the shared use arrangement and construct new facilities in the shared rights-of-way after
the effective date of this act.

Comment. See 2002 Mich. Pub. Acts 48. § 9.

Maps.

Section 8. (1} As acondition of issuing a specific use or construction permit [or allowing access to
a right-of-way for a construction project], the unit of government may require a provider to submit
project data showing the proposed facilities.

(2) Within 90 days of the substantial completion of the construction, the unit of govenunent may
require the provider to submit data reflecting any changes from the data submitted under subsection (1)
of this section.

(3) The unit of government may require each provider to submit data showing the provider’s
existing facilities within the rights-of-way of the municipality. The deadline for submitting the data
shall be reasonable in light of the amount of data requested.

(4) For purposes of this section, "data” means maps, plans. schematics, diagrams. or other
engineering drawings. as maintained in the ordionary course of business, showing the routes, horizontal
locations and above-ground height. The data shall contain reasonably adequate detail to enable the unit
of government to develop a right-of-way mapping system. The unit of government may require the data
to be in a paper or electronic format. Data shall also include below-ground depth for facilities placed in
the public rights-of-way after the date of the enactment of this Act.

Comment. This provision provides units of government with notice of the location of proposed
facilities, and at the same time, recognizes the cost and expense of providing such information.

Right-of-way Restoration.
Section 9. (1} A provider undertaking an excavation or construction, or installing, repairing,

maintaining. or removing facilities, in a right-of-way shall promptly repair all damage caused by its
activities to the pavement or surface and all installations within or near the right-of-way and shall
promptly restore the right-of-way and surrounding areas to the condition existing immediately preceding
the excavation or construction. If the provider fails to make adequate repairs, the unit of government in
which the excavation has taken place. upon reasonable prior notice to the provider, may make the
repairs necessary to restore the right-of-way to the condition existing immediately preceding the
excavation or construction and charge the provider for the costs incurred in making the repairs.

(2) The unit of government may require that a bond be posted by the provider in an amount that
does not exceed the reasonable cost of ensuring that the right-of-way and surrounding areas are restored
to the condition existing immediately preceding the excavation or construction.

Indemnification.
Section 10. (1) The unit of government may require a provider using the rights-of-way pursuant to
a municipal or specific use permit to defend. indemnify, and hold harmless the unit of govenunent and

its officers and employees against liability, damages, costs, expenses, and reasonable attorney fees
anising from claims for bodily injury, death. property loss. or other compensable legal damages
attributable to the alleged negligence or other wrongful acts or omissions of the provider or its
employees. agents. officers, affiliates, representatives. contractors. or subcontractors relating to its use
of the rights-of-way. The indemnity provided by this section does not apply to any liability resulting
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solely from the negligence of the unit of government. its officers. employees. contractors, or
subcontractors. If the provider and the unit of government are found jointly liable by a court of
competent jurisdiction. liability shall be apportioned comparatively in accordance with the laws of this
state without waiving any governmental immunity available under state law and without waiving any
defenses of the parties under state or federal law. This section is solely for the benefit of the unit of
government and provider and does not create or grant any rights to any other person or entity.

(2) A provider or unit of government shall promptly notify the other in writing of any known claim
or demand against the provider or unit of government related to or arising out of the provider‘s activities

in a right-of-way.

Comment. Section 10 is based on a compilation of Kan. Stat. Ann. § 17-1902(q)-(r): Tex. Loc.
Gov‘t Code § 283.057; and Minn. R. 7819.1250.

Arbitration.

Section 11. If a provider and the unit of government dispute matters arising under this act. including
actions taken on an application for a municipal or specific use permit, terms and conditions imposed in a
permit, arrangements for coordinating and minimizing the disruption of rights-of-way and ensuring the
efficient construction of facilities. the restoration of the rights-of-way after construction, and measures
necessary to protect the public health. safety. and welfare. the parties shall invoke the dispute resolution
procedures set forth in this section. Either party may initiate the procedures in this section by notifying
the Commission, which shall appoint a mediator to make recommendations within 30 days from the date
of the appointment for a resolution of the dispute. The Commission may order that a municipal or
specific use permit be temporarily granted pending resolution of the dispute. If any of the parties are
unwilling to comply with the mediator’s recommendations. any party to the dispute may request the
Commission for a review and determination of a resolution of the dispute. The determination by the
Commission under this section shall be issued within 60 days from the date of the request to the
Commission. The Commission shall issue its determination on an accelerated basis if the unit of
government demonstrates that the public health. safety, and welfare require a determination before the
expiration of the 60 days. The interested parties to the dispute may agree to an extension of the 60-day
requirement.

Comment. See 2002 Mich. Pub. Acts 48. §§ 6(2). 7. The Michigan procedure provides for a
schedule that requires approximately four months to complete under normal circumstances (if the
parties do not agree to a voluntary resolution or accept the mediation recommendation). Because the
statutory deadlines may not be appropriate for all states, the model statute omits some of the time
requirements in the Michigan statute.

Municipal providers.

Section 12. When performing duties required under this act. the unit of government shall not
discriminate against, nor grant preferential treatment to. any provider that is owned or controlled by a
governmentally owned entity.

Comment. This section recognizes the potential role of municipal government in deploying and
providing proadband services and ensures that it receives even-handed treatment with respect to right-
of-wav access. In view of the embryonic nature of broadband regulation and the uncertainty as to the
business model that will promote widespread availability to the public. competition jn the broadband
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sector may pit private providers against municipal entities. To the extent that municipal providers
benefit from being closely attuned to the needs of individual communities, they may be able to
vigorously compete with private providers. and regulators should encourage them in this regard within
the bounds of **fair play.” At thisjuncture, it would be premature to assume which sector or business
model would be most effective in making broadband services available throughout the entire mass
market. including rural or economically disadvantaged communities. For an anecdotal discussion of
these considerations. see Peter Wayner. Bypassing the Carriers. a Burg Goes Broadband. N.Y. TIMES,
April 25,2002, at E8.



CHAPTER TWO
GOVERNMENT AND INDUSTRY INITIATIVES

DISCUSSION PAPER ON BEST PRACTICES FOR PUBLIC RIGHTS-OF-WAY ACCESS FOR
PROVIDERS OF TELECOMMUNICATIONS SERVICES

The following "Best Practices™ guidelines are intended to provide greater certainty to units of
government and industry of the meaning of fair and reasonable access to and use of the public rights-of-

way.

L Access to public rights-of-way (PROW)should be extended to all telecommunications
providers, as long as they receive authorization from the appropriate unit of government. given
that such authorization shall not be unreasonably denied.

L] Government entities should act on a request for authorization to operate and place equipment in
the PROW within a reasonable and fixed period of time from the date that the request for such
access is submitted.

L Authorized providers shall apply for construction permits to place equipment in the PROW with
the proper unit of government. Such permits shall be processed within a reasonable and fixed
period of time from the date that the request for construction is submitted.

* Fees charged for PROW access shall be published in writing

° All providers should be subject to equivalent terms and conditions of access to the PROW,
subject to reasonable alternatives in particular cases, such as overcrowding and/or alternate route
planning.

L] For management purposes. the appropriate state or local authority should be able to identify the

owner and the location of all facilities in the PROW.

L PROW construction permits shall not contain terms, qualifications. procedures. or other
requirements unrelated to the actual management of the PROW. This does not preclude
requirements for proof of authorization. indemnification of liability, insurance bonding, or

construction route planning.

. Appropriate unit of government authority may take into account relevant public safety concerns,
zoning and planning regulations as long as they do not unreasonably discriminate among service
providers.

° Standard engineering practices should be used to manage construction in the PROW and to guide

the development of any engineering standards involving placement of facilities and equipment in
the PROW. Standard engineering practices should include coordination with adjacent
landowners where future road improvements will impact construction in the PROW.
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To contribute further to the ongoing debate concerning the use of public rights-of-way by members of
the telecommunications industry. the State and Local Policy Initiatives subgroup developed a set of
uniform rights-of-way management practices and procedures. While there was certain disagreement
between local govemments and industry. there was also certain agreed-upon principles. The first is that
it is appropriate for local governments to manage the use of their rights of way. The legislative history
of Section 253 of the Telecommunications Act of 1996 and subsequent case law define the following
activities as falling within the "sphere of appropriate rights-of-way management:"

. Coordination of construction schedules.
. Insurance. bonding and indemnity requirements.
. Establishment and enforcement of building codes and other public safety codes, including
police and fire codes.
The tracking of multiple systems that use the rights-of-way, to prevent interference among
them.
. General time. place and manner of construction regulations.
. Issuance of permits prior to excavations or construction work.
. Vehicular and pedestrian traffic regulations.
. Relocation procedures.
. Requirements to repair streets to return them to their pre-construction condition.
. Applicant contact information.
A proposed construction schedule and construction map.

Industry members and units of government together should develop the appropriate scope of each of
these activities, keeping in mind the key principle that these regulations should be applied to all users of
the rights-of-way, not just telecommunications companies, and that any costs resulttng from such
management activities must be allocated appropriately among all such users. This management function
should be administered, to the greatest extent possible, in a uniform and timely manner. The following
practices should be adopted to accomplish these fundamental goals:

Timing

Units of government must act on a request for public rights-of-way access within a reasonable and
fixed period of time from the date that the request for such access is submitted, or such request must be
deemed approved.

Clarity

The specific steps and appropriate documentation (i.e., documentation must relate to ROW
management, rather than the financial, technical, or legal qualifications of the provider) necessary to
obtain a permit should be clear and in writing. Each unit of government involved in the process, and its
specific requirements. should be identified. To the greatest extent possible, the unit of government that
issues permits should be centralized, to avoid requiring multiple or duplicative approvals.
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Cooperation

To the extent a unit of government needs to (1) alter the location of facilities placed in the public
rights-of-way by telecommunications providers. utilities, or other persons: or (2) coordinate the
placement of facilities in the public rights-of-way due to constraints on available space in the existing
public rights-of-way. it must develop a process that will allow industry input to fullv assess the issues
and to develop solutions that accommodate both the government's concerns and each industry member's
service goals and needs. To best facilitate a collaborative result. the unit of government responsible for
public right of way management should provide ample written notice of its concerns and its intention to
develop a plan to address them. and it should provide opportunities for industry members to provide
written and in-person comments. Any plan that is adopted should be flexible to accommodate changes
in an industry member's service goals. Cooperation and voluntary coordination between users of the
public rights-of-way are appropriate: but mandatory requirements such as those imposed on
telecommunications providers to construct or offer spare capacity to others, or to require a provider to
use the facilities of another should be avoided.

Fees

The industry agrees that a local gocernment is entitled to recover fees directly related to the costs it
actually incurs to manage the right-of-way as a result of the telecommunications provider's activities in
the right-of-way. However, local governments do not uniformly agree with the industry concerning the
nature and amount of such fees. Consequently. issues relating to appropriate fees potentially create
delays in the permit approval process. For this reason, permits should not be conditioned on the payment
of fees; instead, the fee issue should be resolved in a separate process.
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CHAPTER THREE
PUBLIC LANDS

ASSESSMENT OF EXISTING POLICIES
ON BROADBAND ACCESS AND FEES

28



INTRODUCTION

When Euclid theorized that the shortest distance between two points is a straight line. he didn*t
take into account that there might be public rights-of-way in between the two points. Examining issues
involved in right-of way can only help a person appreciate the difficulties in navigating a minefield.
There is no doubt that reasonable well-designed right-of-way regulations can facilitate the deployment
of broadband. Conversely, poorly designed and disparate regulations can markedly slow down the
deployment of broadband as well as increase its cost.

This report focuses primarily on the issues of right-of-way (ROW) on federal land. This is not to
say that challenges do not exist at the state and local level. Certainly. much work needs to be done to
address ways to facilitate broadband deployment in these rights-of-ways. The Study Committee on
Public Rights-of-way believes that government agencies and industries need to work together to
produce a best practice approach to allow a more consistent application of ROW requirements in this
area.

The focus on right-of-way on federal land may come from a western bias. A look at a map of
BLM and Forest Service land would easily explain this. With a preponderance of land held in the
western half of the country, no significant broadband route can be built without crossing federal lands.
To put some numbers to this point, the total area of the United States is slightly over 3.5 million square
miles. The area managed by vanous federal agencies is approximately 1.1 million square miles with
almost two-thirds of that controlled by the BLM or the Forest Service. This does not include the federal
highway system.

This report set out to answer three basic questions:

[. Which federal agencies are associated with obtaining right-of-way or access
agreements for installation of fiber optics?

2. What are the permitting requirements? How long does the permitting process take?
How many years does the lease or permit cover, and can it be renewed at the end of the
lease period?

3. What are the range of fees and how are the fees determined? Are the fees different for
various purposes (i.e. cable vs. fiber or any other plant or purpose)?

The rights-of-way requirements of the federal agencies are so varied that it makes it impractical
to attempt to provide any concise summary of this information. What we have attempted to do is to
provide a very broad summary of the main agencies along with comprehensive reference material for
the reader. The appendix contains a comprehensive weblink reference sheet of federal agencies that
could be encountered in the permitting process.
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SUMMARY

Beyond the sheer size of federal lands is the complexity of acquiring ROW permits on these
lands. What are the federal policies as regards to broadband deployment'? In general, fiber optics is
permissible on federal lands, with a permitting process andior a lease for right-of-way usage required for
each agency. All the federal agencies are required to receive fair market value of the land encumbered
for access to the right-of-way. The up-front fees usually encompass the price for the permit and the
lease for the right-of-way, as well as compensation to the individual agency for the time taken to issue
the permit and inspection of the installation. The leases are in the 10 to 30 year range. depending on the
agency. The timeline for the permit process varies from agency to agency, with the minimum being one
to 2 months, and up to 18 to 24 months or longer if an environmental assessment is required.

There are areas where installations are prohibited. and while these usually are associated with
either physical or geographical barriers that make installation problematic. there are locations with
cultural barriers to installation, such as sacred burial grounds.

Each agency makes decisions on a case-by-case basis, and within each agency there can be
differences among the divisions of that agency. For instance. there are many national forests. each with
its own unique physical and cultural characteristics, and the permitting process in one forest may differ
from the permitting process in the next forest. The process may also vary within each national forest, as
the installation moves from one ranger district to the next. The individual ranger districts in each
national forest handle the permitting process for the installation in their ranger district. Therefore,
obtaining permits in just one national forest can be a challenge in terms of the range of possibilities for
the permitting requirements. as well as the variation in the length of the permitting process between
ranger districts.

It appears that the greatest barrier to installation of fiber optics is not the cost of the permits,
although that can be significant. but the time it takes to obtain the needed permits and the frustration that
accompanies the permitting process.

Attachment A is a anecdotal example of the process gone bad as experienced by Midvale
Telephone. a small Idaho LEC. Midvale was attempting to bring service to some previously unserved
communities in a remote area of central ldaho. The cost of these delays and the frustration involved
would make it almost impossible to entice a small company with limited resources to provide broadband
services to these areas.

BLM & Forest Service -For the two largest federal land holders, the BLM and Forest Service,
the permitting process can take anvwhere from 60 business days, the desired turnaround time for the
BLM. to 18 months or more. depending on whether an environmental assessment is required. These
permits are generally for thirty years. These agencies have a published price list and the prices vary
depending on location. The published price list is included as Attachment B.

Federal Highway Administration - For the federal highway administration. each state has the
opportunity to either allow or disallow use of right-of-way on the federal highway system in the state.
Based on current information, twenty-eight states allow fiber optics along the interstate, seven states
allow limited fiber optics along the interstate, usually for ITS (Intelligent Transportation Systems) or
other state purposes. twelve states. Puerto Rico, and the District of Columbia do not allow, or have no
experience with, fiber optics along the interstate and three states are not categorized. A matrix of this
information is available on the United States Department of Transportation web site at:
http:“www.fhwa.dot.gov/realestatesutilsr.htm and is included as Attachment E-
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US Fish and Wildlife Service - The U.S. Fish and Wildlife Service is part of the
Depanment of the Interior. Its mission is to work with others, io conserve. protect and enhance
fish. wildlife. and plants and their habitats for the continuing benefit of the American people.

The U.S. Fish and Wildlife Service is charged with protecting a healthy environment for
people, fish and wildlife, and helping Americans conserve and enjoy the outdoors and our living
treasures. The Service's major responsibilities are for migratory birds, endangered species,
certain marine mammals, and freshwater and anadromous fish.

The US Fish and Wildlife Service allows rights-of-ways for the public good across
USFW Lands where resources are not significantly impacted.

What is the process for getting an Incidental Take Permit? While FWS personnel
provide you detailed guidance throughout the process, development of a habitat conservation
plan (HCP)is driven by the applicant. The applicant is in charge of deciding whether 1o pursue a
permit. Personnel from the FWS are there to give you technical and procedural guidance and to
process applications. The necessary components of a completed permit application are: a
standard application form. the HCP, and a National Environmental Policy Act (NEPA)
document. The length of time to complete the permitting process depends on the complexity of
issues involved. the completeness of the documents submitted by the applicant. and the
willingness of the applicant to work with the FWS to resolve the derails of the HCP process.
Once a completed application is forwarded to the FWS's Regional Office, the typical processing
time to issuance/denial of the application is about 100 days. Small, non-controversial
applications have been processed in as little as 70 days. The agency's web site is located at:
www.fws.eov.

Other agencies which may be encountered are: the National Parks Service, Bureau of
Reclamation and the National Marine Sanctuary System. Web sites for these agencies are
available on Attachment C.

RECOMMENDATION

While specific recommendations may get to the level of micro management, some things
are apparent. There must be a more consistent and manageable process for obtaining right-of-
way on federal lands. The Study Committee on Public Rights-of-way believes that NARUC
should work with stakeholders to develop a best practices approach to obtaining permits which
encourage and facilitate broadband deployment to rural areas while maintaining a balance with
the legitimate concerns of the federal agencies.

APPENDIX
Attachment A Midvale Telephone Project to install service in Rural Idaho
Attachment B BLM and Forest Service ROW Price List
Attachment C List of federal agency Weh
Attachment D Existing Policies on Broadband Access
Attachment E State Highways Accommodation of Broadband Deployment

— Status Repon
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CHAPTER FOUR
FEDERAL LEGISLATIVE AND POLICY

INTRODUCTION

In the 6 years since passage of the 1996 Act. rights-of-way (ROW) issues have emerged as a
potential barrier to the deployment of next generation telecommunications networks. While Section 253
of the Communications Act.® added by the 1996 Act, was intended to prevent state and local barriers to
entry. ambiguities in the law and inconsistent court rulings have caused increased costs, delays, or in
some cases, prevented the deployment of advanced telecommunication facilities. Increasingly, leading
policy makers like Chairman Michael Powell of the Federal Communications Commission (FCC) have
recognized the impact that rights-of-way issues can have on the speed and cast of deployment.

When it comes to rights-of-way regulation, local governments are concerned with the orderly
deployments of the telecommunications infrastructure that will minimize congestion, inconvenience.
visual impact and the costs to the citizens resulting from the placement of facilities within the public
rights-of-way. To that end, a unit ofgovernment has established permitting procedures to preserve the
physical integrity of streets and highways and assist in scheduling common trenching and street cuts.
Local governments have imposed fees to recover the costs associated with acquiring, maintaining, and

managing the public rights-of-way.

The telecommunications industry has raised concerns that local government regulation and
compensation are barriers to entry. The industry cites to delays in the permitting process and excessive
fees that makes it difficult to deploy its service in multiple jurisdictions. In addition, the industry has
alleged that local governments have imposed additional tiers of regulation and have required terms and
conditions that are unrelated to the management of rights-of-way. There is concern about certain
municipalities and how they have imposed rent-based or profit-generating fees for the use of the right-
of-way. Finally, the industry has alleged that local governments have discriminated in their treatment of
providers over the terms and conditions of access to rights-of-way.

The National Association of Regulatory Utility Commissioners (NARUC) has recognized that
while governmental entities have a legitimate and important role in managing their rights-of-way and
public lands, the rights-of-way practices of certain governmental entities have emerged as a barrier to
the deployment of advanced telecommunications and broadband networks. NARUC believes that it has
a key public policy role to support a pro-deployment. pro-consumer policy that ensures timely and cost-
based access to rights-of-way. This policy role was recognized through the passage of a resolution at the
NARUC Annual meetings held in Washington D.C. on February 13, 2002.” As a consequence of this
resolution. a rights-of-way study committee was created and charged with developing recommendations
for reducing the extent to which rights-of-way access serves as a barrier to the deployment of advanced
telecommunications and broadband networks. The study committee consists of State Commission
representatives from the NARUC Telecommunications and Finance & Technology Committees. Other

" See Antachment H for full text of stature.
See Attachment F - NARUC Resolunion regarding rights-of-way.

32



participants from industry and groups representing state and local government were invited to
participate in the process. The five subgroups. and their chairs. are as follows:

Public Lands -Commissioner Paul Kjellander of Idaho

State Legislation - Commissioner Bob Nelson of Michigan

State and Local Policy Initiatives - Commissioner Angel Cartagena of Washington D.C.
Federal Legislative and Policy - Commissioner Terry Deason of Florida

Condemnation - Commissioner John Burke of Vermont

The focus of this document is to present recommendations for change as they relate to Federal
Legislative and Policy of rights-of-way. For the past month, participants from cities. counties, and
industry have discussed right-of-way issues. They were encouraged to share their views. participate in
weekly conference calls and submit written comments. Based on this input and additional research.
Florida Commissioner Deason and his staff have created the enclosed draft suggestions for changes to
Federal Legislation and Policy on rights-of-way. These draft suggestions were presented to the entire
rights-of-way study group in Washington D.C. on April 29.2002. These suggestions. for both the U.S.
Congress and the Federal Communications Commission (FCC). are intended to assist the federal
eovernment in fulfilling its statutory obligations with respect to public rights-of-way issues arising
under the Telecommunications Act of 1996.°

The recommendations presented herein aim to alleviate the concerns raised by the industry.
However. with the participation of local governments during the last month. we have realized that those
concerns are not widespread. We also recognize the value of. and need for. reasonable management and
regulation of the ROW by local governments. Consequently, these recommendations are designed to be
transparent to those governments promoting the deployment of advanced services.

SUGGESTED CHANGES IN FEDERAL LEGISLATION

Section 253(a) seeks to ensure that state and local laws, regulations and requirements do not
serve as barriers to entry into the telecommunications market. by providing that “[n]o State or local
statute or regulation. or other State or local legal requirement, may prohibit or have the effect of
prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service."*
Sections 253(b) and (¢) retains for state and local governments the authority to manage their public
rights-of-way, but requires that management of public rights-of-way be *"competitively neutral and
nondiscriminatory®* and that any fees assessed be **fairand reasonable.”* Section 253(d) allows the
Federal Communications Commission to preempt violations of Sections 253(a) and (b). As mentioned
above. this Section involves ""interstate or intrastate telecommunications service."

In the recent NPRM on cable modem service." the FCC has tentatively redefined this service as
being an ""information service'" instead of a ""telecommunications service."* In doing so, the FCC has
decided to regulate this type of services under Title I, instead of Title 11. Since Section 253 is in Title II,

" Telecommunications Act of 1996. Pub. L. No. 104-104. | 10 Stat. 56. codified at 47 U.S.C. §§ 151, et seq.
('96 Act).

"Ina Declaratory Ruling adopted March 14, 2002. the FCC concluded that cable modem service 1s properly
classified gs an interstate "information service™ and is therefore subject to FCC jurisdiction. The FCC determined
that cable modem service is not a "cable service" as defined by the Communications Act. The FCC also said that
cable modem service does nor contain a separate "telecommunications service"” offering and therefore is not subject
to common camer regulation. (FCC 02-77)
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there 1s some confusion about whether or not these ROW rules will apply on a going forward basis to
information services. In order to maintain the application of Section 253 rights-of-way rules on both
cable modem and wireline broadband services. which is currently under consideration. we believe that
§253 should be modified to include "information services' or that similar ROW language should be
placed in the Title 1 regulations. By changing the definition of these advanced services. the FCC has
introduced potential problems that could lead to renewed legal battles over the applicability of this
section.

On the subject of applicability. a review of Section 253 seems to indicate that it does not apply to
the federal government.”* In the trade press. some federal agencies have been criticized for seeking
excessive rights-of-way fees from telecom providers for access to federal lands.” Therefore. should the
Congress decide to modify Section 253 to include information services, then they may also want to
consider extending the reach of this to federal agencies.

SUGGESTED CHANGES IN THE ADMINISTRATION OF ROW LAWS

The following are some recommended administrative changes that Study Committee on Public
Rights-of-way believes could ameliorate certain problems involving right-of-way disputes:

FCC Complaint Process
Notwithstanding units of government's jurisdictional objections based upon Section 253 (d), the

FCC has been asked to adjudicate numerous individual petitions by carriers that involve the rights-of-
way practices of state and local governments. While the FCC has in place a complaint process-to handle
these ROW disputes, we believe that this process has proven to be inadequate and untimely. At the
current time, the FCC has docketed items involving rights-of-way issues that are over a year old.”” We
believe thar these delays in processing complaints is unacceptable.”™ To the extent that the FCC may
lawfully assert jurisdiction over these disputes, or Section 253 is amended to include Federal lands, we
propose that the FCC set forth a time frame, for both itself and other federal governmental entities,
within which these entities should act on a request for either access to the right-of-way or in the case of
the FCC, a time certain that a dispute will be resolved. Based on other time frames outlined in the '96
Act, we believe that 90 days would afford the Cornmission ample time to adjudicate a complaint.”* The

w Section 253(a) involves state and local laws. See Attachment H.

""" Note thar another ROW study committee is responsible for the topic of public lands.

12 For example. City Signal Communications. Inc. filed petitions for declarator). relief under Sec. 253 on
Ocrober 1&. 2000. More than |7 months later. this petitions is still pending before the Commission {CS Docket No.
00-253). A November 29, 2000 City Signal Communications petition is still pending (CS Docket No. 30-235).
Similarly. rhe Associarion of Communications Enterprises. inc. filed a petition for declaratory ruling and preemption
under Sec. 253 on January 18. 2001. Nearly t3 months later. that petition is also still pending.

I+ "Justice delayed isjustice denied.” -William Gladstone

" Sec. 252.[47 U.S.C. 252] Procedures For Negotiation, Arbitratien. and Approval of Agreements. (3)
Schedule for review.--The State commission to which a statement is submitted shall. not farer than 60 days after the
dare of such submission— (A)complete the review of such statement.

Sec. 271. [47 U.S.C. 271] Bell Operating Company Entry Into InterLATA Services (3) Determination.--Not
later than 90 days after receiving an application under paragraph (1), the Commission shall issue a written
determinarion approving or denying the authorization requesred in the application for each State.

In the Classic Telephone Preemption Order. the FCC preempred the Cities' decisions denying Classic's
franchise applications and stated that the Commission expected the Cities 10 reconsider Classic's franchise requests
within 60 days. The Commission based its conclusion that the Cities' franchise denials violated section 253 ofthe
Communications Acr, as amended by the Telecommunications Act of 996, on the Cities' cited concerns regarding
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FCC should streamline the agency's decision process so that governmental entities and carriers alike can
get timely decisions. The Commission should enact expedited enforcement procedures that will provide
a prompt and effective process for resolving disputes. In an industn where time-to-market is crucial.
delay can defer or deny a competitor the opportunity to enter a market. FCC Commissioner Martin
recognized this problem in a recent address: “Regulatory uncertainty and delay function as entry
barriers. limiting investment and impeding deployment of new services. We should work to be faster
and more reliable in our decision making. Prolonged proceedings ultimately serve no one's interest.
regardless of the substantive outcome.™"

Time Limitation for Local Government Response to ROW Request

Several states have instituted time frames within which a local government must respond to a
request to use its rights-of-way. States such as Michigan. Ohio. and Washington. have adopted strict
timelines within which a local government must grant a carrier access to the public ROW."" In
conjunction with their own time frames, the FCC should consider promoting guidelines for state and
local requirements to act on a carriers request for public rights-of-way access within a reasonable and
fixed period of time. We recommend that the FCC promote a time period of 60 days.

Other FCC Action

The FCC expanded its outreach to local and state government when it created the Local and
State Government Advisory Committee (LSGAC) in early 1997."" The purpose of the Advisory
Committee was to facilitate on-going intergovernmental communication between state and local
governments and the FCC. 1t is comprised of members on both the local level (mayors. city council
members) and the state level (legislators. PUC members and tribal organizations). The first policy
recommendation that this group made in 1997 was on rights-of-way.'®

Given the ongoing rights-of-way problems discussed above. we suggest that the Commission
consider initiating a proceeding with the goal of developing recommended "*national best practices'* as
guidelines for promoting timely access to the state and local public rights-of-way. The FCC could invite
representatives from both industry and local governments, including associations. such as LSGAC,
NATOA and NARUC. to participate in this proceeding. We believe that interaction among the parties,
in such setting, would be beneficial to all concerned.

Greater coordination among state and local jurisdictions with the providers of advanced
telecommunications service is critically important in facilitating the deployment to the 40% of rural

the ability of the service areato suppon two local service providers and the Cities’comparison of the relative merits
of Classic and the other carrier. (Repon No. CC 97-48)

15 "Framework for Broadband Deployment" Remarks of Kevin J. Martin. FCC Commissioner. At the
National Summit on Broadband Deployment. October 26. 2001
http://www fee.gov/Speeches/Martin/200 | /spkjm 10 1 html

' For example. the Ohio statute provides a camer access within 30 days of the request. the Michigan statute
within 90 days. and the Washington statute within 120 days (although a **use permit" granting access to the public
ROW must be issued within 30 days). See Ohio Rev. Code Ann. § 4909.02(F} (Callaghan 1999); Mich. Cornp. Laws
§ 484.2251(3). Washingon Rev. Code & 35.99.030(2001).

' hnp:“www.fec.gov/stateloeal 'formalization. htm

“ See Attachment D - Advisory Recommendation Number |: Policy Statement On State and Local
Rights-of-Way and Telecommunications Service Competition, June 27. 1997,
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homes and business that do not have access to wireline or cable broadband.” It will certainly fall 1o the
FCC to engage all the ROW stakeholders in this new cooperative dialogue.

Web Page

Similar to the web pages that the FCC has created for the Federal-State Joint Conference on
Advanced Telecommunications Services” and the FCC Focus on State and Local Government Issues.”
we suggest that the FCC consider creating a Rights-of-Way web page. The site could contain any
number of items that could be useful to cities and industry alike. such as survey results on state ROW
statutes. fees being charged throughout the country. examples of model ordinances and laws.”
information regarding pertinent FCC proceedings. text of relevant speeches by FCC officials and
including a summary of decisions impacting the regulation of rights-of-way. We believe that this
outreach could improve intergovernmental communication between state and local governments,

industry and the FCC.

Model Application

The discretion inherent in the application process affects the manner in which local authorities
decide whether or not to grant ROW access to a camer. Therefore. the FCC should encourage state.
county, and local jurisdictions to adopt clear, explicit written standards for timely access to the public
ROW. These standards should be limited to specific ROW management issues, such as review of
drawings, permitting issues. and inspection of a carriers work in the public ROW. We believe that the
FCC could recommend a model application form which could be developed in cooperation with the
municipalities and the carriers. Excessive reporting requirements, be they ongoing or at the inception of
permitting, impede the process and introduce a “third tier”” of regulation that is already being
accomplished at the state and federal level. For expediency, application requirements should be
consistent from one jurisdiction to the next. We believe the FCC should have a pivotal role in promoting
the use of model applications that encourage and further permissible rights-of-way regulation™ and
discourage the placement of additional regulation on the Internet.”

" As noted by Assistant Secretary of Commerce Nancy J. Victory. broadband service over cable and DSL
(combined)platforms is currently available to 50%-60% o f rural homes and businesses. Nancy J. Victory. Address
to NARUC Broadband Summit. regarding informarion gathered during NTIA s Oct. 12. 2001 Broadband Forum
{Oc¢t. 25,2001

* hrtpzinwww. foe.gov/jointconferencey

*! The Web page is entitled: “FCC Focus on State and Local Government Issues.” It can be reached
through: http: www.fec.gov/statelocal.

=* For example. in 1999the 76th Texas Legistarure passed legislation that adopted a uniform method to
compensate cities for use of public fights-of-way. Tex. Local Gov’t Code Ann. &§ 283.001 et seq. (Vernon Supp.
2002). Also see Florida Unified Communications Tax law. Chapter 202. Florida Statutes.

*' We behieve rhar it was Congress' intention to substantially reduce the role of local governments in the
regulation of retecommunicarions. and rhereby prevent them from imposing a “third tier of regulation that might
interfere with. and delay. rhe deployment of competitive telecommunications petworks.

“* For example. items that include such things as construction licenses and submission o f engineering site
plans: contact information and descriptions of work area and construction schedule: identification o fthe carrier:
maps of the proposed location o fthe carrier's system: submission of annual maps of facilities in the rights-of-way;
minimization of traffic disruption: and remedies for default.

™ For example. items that include such things as a lengthy and complex application process and a
exorbitant application fee: excessive requirements mandating description of provider's legal. technical. and financial
qualifications: submission of regular financial reports: prohibition ofthe sale of provider's stock withouz local
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Suggested Model Fee Structure

As with most issues. the most contentious debate over ROW involves the fees that are assessed
for access to the ROW. Section 233 mandates that the amounts be fair reasonable. but the ambiguity of
this requirement has created enough wiggle room to fill a court room. Industry members have stated that
fees should be strictly related to the actual and direct costs incurred by a unit of government arising
from providers' access to the public rights-of-way. Units of government have asserted that fees should
be based on greater criteria. such as a percentage of the gross revenue of a provider or a fee equal to
some "'rental value®* for use of the public rights-of-way.

We believe that creation of a model fee structure. such as that determined for pole attachments."*
would be impractical for several reasons. First. determination of all the variables that could be
incorporated in a ROW determination would be daunting. Secondly. we believe that the contracting
parties, the carriers and the cities, should be able to explore options when agreeing to a ROW contract.
For the large carriers, a reasonable up-front payment may be acceptable. For a small cash strapped
carrier, the city may want to negotiate a deal that involves payment plan in lieu of an up-front payment.
While flexibility should be allowed, we also believe that the standard of reasonable fees should be
maintained. To this end, we suggest that the FCC survey the carriers in the country to determine what
amounts are being paid for access to the rights-of-way, The FCC could then publish this information as
a guide for cities to reference when determining the reasonableness of the charges they set for access to
the rights-of-way. To prevent unreasonable and excessive demands for compensation. the FCC should
adopt a policy of tracking and informing federal agencies. state, county and municipal governments of
current assessments for ROW access. We believe that cities empowered with this information are more
likely to set ROW rates that reflect the actual and direct costs incurred in managing the public ROW and
less likely to assess their constituents an additional telecommunication or Internet tax.

Med iation

As mentioned above, justice delayed isjustice denied. To the extent the state public utility
commissions could use mediation to settle ROW disputes. disputes that may otherwise go to the FCC,
we believe this course would be preferable to court action. No business plan can effectively factor in
court delays and cost. Use of the judiciary to decide these matters becomes a bamer unto itself. As
noted earlier, we believe the FCC should recommend guidelines within which governmental entities
should act on requests for access to rights-of-way and for those cases that are in dispute, the FCC could
propose expedited dispute resolution procedures.

The states could play a role in this process. The FCC has generally affirmed the authority of a
state to franchise telecommunications providers and to reasonably condition telecommunications
providers' activities. Access to the ROW isjust like any other telecommunication activity and state
commissions are well situated to provide mediation services, as they currently do for interconnection
and arbitration disputes. The FCC is ill situated for being "'a national zoning board"***and the courts are

government approval: provision of information on the use or purpose oftelecommunications facilities: “*most
favored nation' obligations on rates and terms of service: and waiver of legal rights to challenge city ordinances.
™ Section 224,
Past FCC Chairman Kennard stared his intention to resolve wireless facilities siting problems by working
together with stare and local officials to find solutions to the problems that all panics can with. He commented that it
15 not his ""intention of turning the FCC into a national zoning board." Remarks by William E. Kennard. Chairman.
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not an effective way to speed deployment. Moreover. units of government have maintained that the FCC
does not have jurisdiction under Section 253 (d) to preempt state or local dispute resolution
mechanisms. To the extent ROW disputes are handled by individual states. such as state PUCs. which is
envisioned in Section 253(c), ** then we believe that the “regionalization™ of this decision making
process could greatly assist regional carriers to develop regional systems.

706 Repon

Annually. the FCC creates a report detailing the status of broadband deployment in the US.**
Based on the volume of court cases involving ROW disputes. industry complaints to the FCC, and
general sentiment among industry participants that prompt access to ROW under fair and reasonable
compensation terms has become a barrier to deployment of network facilities, we suggest that the FCC
dedicate a portion of the 706 Report™ to rights-of-way issues. Similar to the inquiry done by the
National Telecommunications and Information Administration (NTIA),” we believe the FCC should
consider focusing greater attention on ROW issues and the affect they are having on the deployment of

advanced services.

To its credit. the FCC in the most recent 706 Report did recognize four key measures with
respect to rights-of-way access: (1) that permits should be issued within a fixed and reasonable time. (2)
that excessive revenue-based fees and per-foot charges are a barrier to deployment; (3) that
governmental entities should not use their control over rights-of-way to impose an additional tier of
regulation on carriers; and (4) that governmental entities may not discriminate in their treatment of
providers over the terms and conditions of access to public rights-of-way and public lands.” We believe
these general principles should be more fully developed. The Commission should include in its Section
706 report a discussion of the barriers to the deployment of broadband networks associated with the
abusive rights-of-way practices of federal. state and local units of government, and steps that need to be

taken to abate those practices.

Federal Communications Commission. to WIRELESS “98. Atlanta. Ga.. February 23. 1998.

¥ Section 253(c) STATE AND LOCAL GOVERNMENT AUTHORITY. -- Nothing in this section affects
the authority of a Stare or local government ta manage the public rights-of-way or to require fair and reasonable
compensation from telecommunications providers. on a competitively neutral and non-discriminatory basis, for the
use of public rights-of-way on a nondiscriminatory basis. if the compensation required is publicly disclosed by such
government.

“ Inquiry Concerning the Deployment of Advanced Telecommunications Capability ta All Americans in a
Reasonable and Timely Fashion. and Possible Steps to Accelerate Such Deployment Pursuantto Section 706 ofthe
Telecommunications Act of 1996, Third Notice of Inquiry. CC Docket No. 98-146 (rel. August 9. 2001}

*'Sec. 706. Advanced Telecommunications Incentives. (bh) INQUIRY- The Commission shall. within 30
months after the date of enactment of this Act. and regularly thereafter. initiate a notice of inquiry concerning the
availability of advanced telecommunications capability te all Amencans (including. in particular. elementary and
secondary schoolsand classrooms)and shall complete the inquiry within 180days after its initiation. In the inquiry,
the Commission shall determine whether advanced telecommunications capability is being deployed to ail, ]
Americans 'n a reasonable and timely fashion. If the Commission’sdetermination 1s negative, it shall take immediate
action to accelerate deployment of such capability by removing barriers to infrastructure investment and by
promoting competition in the telecommunications market.

Y NTIA’s Inquiry Regarding Deployment of Broadband Networks and Advanced Telecommunications
[Docket No. 011109273-1273-01] See question L for specific information on ROW issues.
hnp:ffw:\y.ntia.doc.gowmiahome/'broadbandf’index.html.

" Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion. and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996. Third Notice of Inquiry. CC Docket No. 98-146 (re]. August 9,2001)
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NARUC Resolution

Based on the suggestions offered in this document, the Study Committee on Public Rights-of-
Way should consider a formal resolution that recommends that regulators. academia. and all industn
sectors carefully review and consider the recommendations provided in this white paper to reduce the
detrimental effect ROW disputes are having on the deployment of advanced telecommunications.

NTIA Report

The National Telecommunicationsand Information Administration (NTIA). in its recent request
for comments on barriers to broadband deployment.” specifically asked for comments on local issues
affecting broadband deployment. including whether fees typically reflect or exceed actual and direct
costs, and whether there are impediments to accessing federal lands that thwart broadband deployment.
Numerous telecom providers. from every sector of the industry. provided comments chronicling the
extent of ROW problems. We recommend that the NTIA issue a summary report on the ROW
comments and suggest policy changes that could help to alleviate ROW impediments to the deployment
of broadband facilities and services.

National Broadband Principles

In conjunction with the Federal Administration, specifically the President’s Office, the NTIA,
and the FCC. we recommend that a set of National Broadband Principles be developed. A component of
these principles should be greater clarity of the local role in effecting policy that effects broadband
deployment.

FCC Enforcement Mechanism

Currently, there is no penalty mechanism to address unreasonable ROW practices under §253. If,
and to the extent that, the FCC assertsjurisdiction over ROW disputes, we believe that the FCC should,
through rule making, allow prevailing parties in ROW disputes before the FCC to be granted their legal
fees. Carriers that must fight for reasonable ROW access lose not only the critical time-to-market factor,
but also must pay costly legal expenses to obtain compliance with the law. This seems patently unfair,
and in and of itself, serves as another barrier to deployment. The ambiguities in Section 253 and a lack
of an effective enforcement mechanism places the carriers in a jeopardy situation. The net effect is to
delay deployment and to increase the cost of constructing an advanced telecommunications network.

Congress established a framework in which the FCC and state and local governments must work
together to promote, not impede, competition. The FCC has received numerous petitions that seek
preemption of state or local regulations that are alleged to impose undue burdens or excessive costs on
telecommunications carriers. By putting consulting and legal fees at risk, should the FCC determine that
an action by a municipality is unreasonable, We believe that municipalities may place greater emphasis
on negotiating ROW fees in good faith.

" NTIA™s [nquiry Regarding Deployment of Broadband Networks and Advanced Telecommunications
[Docket No. 011109273-1273-01] See question L for specific information on ROW issues.

http:/swww.ntia.doc.gov/ntiahome/broadband/index.html.
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CONCLUSION

The emergence of the Internet and the corresponding explosion in data traffic have created a
tremendous demand for new telecommunications infrastructure. As a result. there has been. and
continues to be, significant increases in the deployment of local. regional. national. and international
high speed, fiber optic facilities. This increase in fiber optic deployment activity has led to a
corresponding increase in the demand for access to the rights-of-way controlled by federal. state and
local governments. The rapid deployment of new facilities for broadband advanced telecommunications
services in the United States is contingent, in large part. on carriers gaining access to the public ROW in
a timely manner and on reasonable compensation terms. As Congress clearly recognized in Section 253
the 1996 Act, without access to public ROW on a non-discriminatory and competitively neutral basis
and paying only "*fairand reasonable™™ compensation. the promise of telecommunications competition
and the deployment of next generation facilities will not be realized in a timely or cost-effective manner.
Be it through education, as has been suggested in several of the recommendations contained in this
document. or through some more authoritative mechanism, we believe that further refinement of the
application of Section 253 is needed to help promote nationwide deplovment of the infrastructure
necessary to provide advanced telecommunications services. Therefore, we challenge the U.S.
Congress, FCC, NTIA. state PUCs, and local governments to refine and oversee a ROW regime that will
benefit consumers by ensuring cost-effective access and enhanced competition. These coordinated
actions can lead to the development of a recommended **best practices™ for paining access to the ROW
in a timely and cost efficient manner, while at the same time protecting the legitimate interests of local
government. Ambiguous policies or untimely enforced rules that delay or prevent deployment or
significantly increase deployment costs will undermine network development.

We believe that municipalities should treat their telecommunications infrastructure as a valuable
economic asset rather than a revenue source. But because it becomes a money issue and a potential
"budget buster™. state and local law governing property rights and eminent domain will continue to play
a critical role in determining the rights and responsibilities of parties regarding easements and rights-of-
way. But the battle over immediate gain versus sustainable economic growth will continue to be fought.
As Bruce Mehlman, Assistant Secretary for Technology Policy, U.S. Department of Commerce, has so
aptly stated: "'when broadband deployment comes into conflict with state or municipal rules and
demands. . .broadband often loses.™ This loss could effect cities. carriers. and most importantly.
consumers who need and want affordable access to broadband.

The provisions of Section 253 serve to balance traditional state and local authority to protect
what are essentially intrastate public welfare matters with the FCC's broad responsibility for overseeing
the modern competitive telecommunication age. A federal judge has recently noted that Section 253
was Included in the Act as a result of *'the as yet uncharted result of a tug of war which occurred

between proponents of the Act who wanted to prevent local governments from deterring competition
among relecom providers, and local governments, who wanted 1o maintain control over their rlghts of

way." ¥

]
Section 253({¢} ofthe 1996 Act. 47 U.S.C. & 253¢c). See Artachment H.
** Speech by Bruce P. Mehlman. Assistant Secretary for Technology Policy U.S. Depanment of Commerce.
National Summit on Broadband Deployment. Washington. D.C. (Ocrober 26. 2001).
1w The Telecommunications Act of 1996: Current Telecommunication Issues of Municipal Interest,
Douglas M. Mcgarrah, Esg. and Pat A. Cerundolo. Esq. http:llivw.fhe.comlnews disp.asp”aid= 172

)
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From our understanding. a "‘one size fits all** approach will not work for ROW regulation.
Through light handed regulation and an effort to solicit cooperation among the effected parties. we
believe that cooperation will carry the day and that the consumers will benefit from expanded
competition and expanded availability of enhanced services. We also believe that this supports FCC
Chairman Powell's call for broadband service existing in *'a minimally regulated space.” While
minimall{regulated, we should never lose sight of the importance of this initiative on the economic well
being of this country.”™ Parochial interest must be set aside if we believe that broadband deplovment
and the Internet "*are so vital that their incapacity or destruction would have a debilitating impact on the
defense or economic security of the [entire] United States.”"""

1

" Michael K. Powell. Chairman. Federal Communications Commission. Press Conference. '*Digital
Broadband Migration™ Pan 11 (Oct. 23, 2001).

™ R.W. Crandall and C.L. Jackson. "The $500 Billion Opportunicy: The Potential Economic Benefit of
widespread Diffusion of Broadband Internet Access."" July 200

* See Executive Order No. 13010 (July 15, 1996).
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CHAPTER FIVE
CONDEMNATION

A review of the condemnation statutes nationwide leads to the realization that there are three
general approaches to the issue. Vermont’s statutory approach, T.30 V.S.A. §1 10-126. is a scheme
designed to give the landowner and other third parties ample opportunity to be heard on broad issues.
including aesthetics. A decision granting the taking is appealable to the Vermont Supreme Coun and
the condemnation order is stayed unless the Coun or an individual justice vacates such a stay. Many
older statutes read in a similar way and while somewhat understandable in a rural state. this approach
creates the potential for long delays and thus is undesirable, since it unduly prolongs the deployment

process.

On the other extreme is the scheme Texas has adopted in Title 4 Chapter 21 of its Property Code
and Chapter 181 of its Utilities Code. That scheme requires a good faith offer to be made by the utility
to the owner prior to any litigation and a mutual disclosure of information (primarily appraisals) to be
exchanged at that time. If agreement is not reached, a proceeding may be commenced to be heard

before Special Commissioners.

The party who “wins” the commissioner hearing (does better than the negotiation offer) also is
reimbursed for its costs, including attorneys fees and expert witness fees. If the award and the final

offer are equal, the landowner pays the costs.

The order granting the taking goes into effect in an expedited manner and only the issue of
damages would normally continue before the Courts in Texas. There is a provision that if the
condemnation itself is overturned or if the utility abandons the project after the damage issue is decided
then the landowner is entitled to damages for whatever disturbance or loss occurred as a result of the

utility‘s activity on the land.

This scheme appears to be too industry friendly in that the landowner with few resources may be
so afraid of being taxed with the utility’s costs after hearing that he or she feels compelled to take the
utility‘s offer at the preliminary negotiation stage.

Striking a mid-ground is the Michigan scheme found in Michigan Compiled Laws Annotated
Ch. 213 which has the advantage of providing equitable title to the utility with dispatch while allowing
the owner to carefully and with deference to his inconvenience assess and argue the real value of what
was being taken from him. It does not contain the cost reimbursement provisions of the Texas scheme
which as stated above, has the potential to chill the right landowners should have to contest the value of

the taking.

There are three goals that any comprehensive condemnation scheme for utility deployment
should address:

I Allow for the utility to deploy without undue delay.

2, Allow for the landowner to have a fair opportunity to present his or her or its argument
for the value of all that is being taken and;

7 Allow for a process that provides for a fair treatment of the competing concerns set forth

in numbers | and 2 above.
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Anv best practice proposal should streamline the determination of necessity for the taking and
bifurcate it from the determination of damages. The proposal should also provide for a fair and
adequate opportunity for the landowner 1o make his case for the value of his loss which is often greater
than just the per acre assessment of the land condemned. There should be care raken to assess the true
value of the loss created by the taking such as the himitation of use imposed on the remainder of the
parcel. Rather than attempt to set out exact provisions, one should use the Michigan scheme as an
example of a process which addresses in a sensible way the 3 primary concerns set out above. and thus
may act as a good outline for the creation of a fair and comprehensive condemnation statutory scheme.
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Midvale Telephone Project A Regulatory Chronicle

EXECUTIVE SUMMARY

Summaryv of Proiect

In June of 1992 Midvale Telephone Exchange. Inc. (*"Midvale'") received authorization from the
Idaho Public Utilities Commission (*PUC™) to bring reliable telephone service to the isolated. remote
communities Burgdorf, Secesh Meadows, Warren and the South Fork Salmon River area. in central
Idaho. The physical disturbance entailed by the project would be minimal. Midvale proposes to plow !
inch fiber optic cable three feet deep, within existing roadbed. using a two inch shank. and to
immediately pack the plow line. The project also will entail placement of several small splicing
pedestals, repeaters and power boosters at a few points along the route. Stream crossings will be
accomplished by attaching cable to existing bridges.

The roads on which the cable will be placed. by definition, already are disturbed areas.
Moreover, they are subject to regular grading—which produces more sediment on an ongoing basis than
the one-time plowing of cable. Because the cable will be buried, virtually no maintenance will be
required. Most significantly, the project will not alter any stream or take a crop of Snake River Basin
water.

From the outset. Midvale worked closely with regulatory agencies and committed up front to
extensive mitigation of these modest environmental impacts. In short, this is anything but an
environmentally controversial project.

Conclusion

The regulatory process documented here is a classic example of government gone wrong. That a
project of this minor environmental dimension would be subjected to three years of regulatory review
demonstrates that. under current law and practice, the agencies simply are not capable of rational
priority setting.

As a result of these delays, these ldaho communities were denied the speedy installation of
reliable telephone sen'ice ordered by the state PUC. These communities were without regular telephone
service during the forest fires which ravaged much of the area last summer. and are still without such
service today, three years after the PUC order.

The delays also have inflected considerable economic damage on Midvale, a small company of
eleven employees. As a result of the delays. financial deadlines have been missed and Midvale's
substantial investment in the project has earned no income over an extended period of time. Large
corporations may be able to absorb such costs—and pass them on to their customers. Midvale cannot.



Midvale Telephone Project A Regulatory Chronicle

The bottom line is that the task of bringing quality communication senice to nyral areas is
expensive—and marginally cost effective for the private sector under the current regulatory scheme.
Now. however. the costs of physically bringing service to these areas is being out-paced by the cost of
navigating the increasingly cumbersome, chaotic and unpredictable regulatory review process. The
result is that the cost of serving remote customers can rise from thousands of dollars to tens of thousands

of dollars per user—an unsustainable burden.

Protecting our nation’s streams and forests is a wise and laudable goal. It seems. however, that
the federal agencies have lost the ability to distinguish between genuine environmental threats and
environmentally benign projects, such as plowing cable in existing roadbeds. In short, substantial public
and private resources were poured into a regulatory process which has produced no meaningful benefit
to society. This occurred while other significant social problems go unattended.

If this experience is to be avoided in the future. it is essential that the regulatory process be
streamlined, that meaningful and realistic deadlines be established, that agencies be required to keep
regulated parties reasonably informed of changes in the status of their applications. and that sensible
mechanisms be developed for focusing scarce regulatory dollars on real environmental problems.

Summarv of Chronologv

The chronology which follows tracks the course of regulatory developments over the last three
years. The pattern is one of repeated assurances that everything was on track-upon which Midvale
relied —followed by extensive and inexplicable delays.

NEPA

Midvale‘s special use application was filed with the U.S. Forest Service (“USFS”) three years
ago this August. In order to reduce the USFS’s regulatory burden and speed the review process,
Midvale prepared and submitted in June of 1993 a draft Environmental Assessment (“EA™)“ in
accordance with the National Environmental Policy Act (“NEPA*). Unfortunately. the USFS waited a
year before beginning to edit the document (see May 16, 1994 entry in chronology).

After four additional months of revisions. the EA was completed and a FONSI issued on
September 7, 1994-two years afier the permit application was filed. The accompanying Decision
Notice, however. was conditioned upon successful completion of consultation with the National Marine
Fisheries Service (“NMFS”) under the Endangered Species Act (“ESA™). ESA consultation was
required because of the project’s location within a watershed occupied by endangered salmon—despite
the fact that the project would never touch a stream or take a drop of water.

“An EA is a preliminary review of anticipated environmental impacts from a proposed action. and is the
first siep required under NEPA. The EA results either in a Finding of No Significant Impact (“FONSI™). in which
case environmental review, under NEPA is complete, or in a determination rhar a ful) blown Environmental Impact
Statement {"EIS™) is required. As discussed below. Midvale’s project eventually resulted in the issuance 0fa
FONSJ.
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